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FOREWORD 


This manuscript is one of a series which was prepared 
for the Public Land Law Review Commission as part of its 
data base in forming the recommendations for future public 
land policies that have been forwarded to Congress and the 
President of the United States in our report titled One 
Third of the Nation's Land.+ 


In establishing the Public Land Law Review Commission 
in September 1964, Congress declared the following policy: 
That the public lands of the United States shall be (a) 
retained and managed or (b) disposed of, all in a manner 
to provide the maximum benefit for the general public. It 
also directed that a comprehensive review be made of the 
public land laws and the related administrative rules and 
regulations to determine whether and to what extent revi- 
sions are necessary to accomplish the stated policy objective. 


Considerable evidence pointed to the need for such a 
review. Dating back in some cases to the birth of the na- 
tion, our public land laws have developed over a long period 
of years through a series of Acts of Congress which are not 
fully correlated with each other. Administration of the 
public lands and the related laws has been divided among sev- 
eral agencies of the Federal Government. Quite possibly, 
these laws and the manner in which they are administered may 
be inconsistent with one another and inadequate to meet the 
current and future needs of the American people. 


The Commission was instructed to: 


1. Study existing statutes and regulations governing 
the retention, management, and disposition of the 
public lands; 


2.. Review the policies and practices of the Federal 
agencies charged with administrative jurisdiction 
over such lands insofar as such policies and 
practices relate to the retention, manadenieree 
and disposition of those lands; 


d/available from the Superintendent of Documents, U.S. 
Government Printing Office, Washington, D. C. — Price $4.50. 
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3. Compile data necessary to understand and deter- 
mine the various demands on the public lands 
which now exist within the foreseeable future; and 


4. Recommend such modifications in existing laws, 
regulations, policies and practices as will, in 
the judgment of the Commission, best serve to 
carry out the policy objective. 


To fulfill these requirements, the staff was charged 
with the responsibility of performing or having performed 
the appropriate research and of then presenting to the Com- 
mission all the information and data necessary as a founda- 
tion for the Commission's deliberations, conclusions and 
recommendations. A study program encompassing various sub- 
ject areas was undertaken and separate manuscripts were 
prepared covering each of 33 separate topics. 


In fulfillment of a policy of maintaining the smallest 
technical and professional staff possible, most of the 
studies were accomplished under contract with individuals, 
institutions such as universities, and research organiza- 
tions; a few of the studies and analyses were accomplished 
in-house by the Commission staff, some with consultant 
assistance. 


Thus, while we reviewed the whole body of public land 
laws at one time, each study was designed to examine only a 
portion of the public lands complex and should be utilized 
with this understanding. There is, therefore, an interre- 
lationship among the studies and the resultant manuscripts 
that will require review and examination of more than one 
report in order to obtain a complete view of any one aspect 
of public land law and administration. 


Each manuscript was transmitted from the staff with a 
letter discussing the content of the report and setting 
forth the policy matters to be considered with respect to 
the particular subject. A copy of the letter of transmittal 
for this report has been made a part of this volume in order 
to assist in the understanding of the approach. 


These manuscripts served an extremely useful purpose in 
providing a common base for discussion in the Commission and 
between the Commission and its Advisory Council and the rep- 
resentatives of the 50 governors. We believe that they will 
also be valuable as reference works, not only on Federal 


tS 


public land matters but concerning all of our natural re- 
sources, for use by all levels of government -= Federal, 
state, and local -- and the academic community as well as 


those who are interested in the tremendous natural resources 
that we, as a nation, possess. 


Wayne N. Aspinall 
Chairman 
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Public Land Law Review Commission 
1730 K STREET, N.W. 
WASHINGTON, D. C. 20006 


September 30, 1970 


Honorable Wayne N. Aspinall 
Chairman 

Public Land Law Review Commission 
Washington, D.C. 


Dear Mr. Chairman: 


Transmitted herewith is a Study of Land Acquisitions and 
Exchanges Related to Retention and Management or Disposition 
of the Federal Public Lands, prepared for the Commission 
under contract by Charles F. Wheatley, Jr., attorney, of 
Washington, D.C. 


The contractor's report was originally submitted to you 

with our letter of February 5, 1970. After you made copies 
available to the members of the Commission and the Advisory 
Council and Governors' Representatives the manuscript was 
reviewed and comments were received from the Advisory Council 
and Governors' Representatives. In addition, our staff 
reviewed the manuscript. The contractor was then furnished BLA 
with all the comments so that inaccuracies could be corrected. 
However, since this is the contractor's report and not that 
of our commentators, we have not requested any changes based 
on interpretations or opinions unless the contractor agreed 
with those interpretations or opinions. 


The study was designed to provide the Commission with infor- 
mation that will enable it to determine whether the existing 
system for land acquisition and exchanges is adequate and 
proper in the context of assuring that the public lands of 
the United States are retained and managed or disposed of 
all in a manner to assure maximum benefit to the general 
public. 


1/The comments referred to are part of the official files of 
the Commission. When the Commission ceases to exist these 
files will be deposited with the National Archives, 
Washington, D.C. 
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This study describes in detail the land acquisition and 
exchange authorities and practices of the four principal 
Federal land management agencies: National Park Service, 
Forest Service, Bureau of Land Management, and Bureau of 
Sport Fisheries and Wildlife. It also treats in briefer 
compass and for comparison the practices of the two 
principal Federal water resource development agencies, the 
Bureau of Reclamation and the Army Corps of Engineers, 

as well as those of the Atomic Energy Commission and the 
General Services Administration. 


In our view, the principal questions which have emerged 
from this study for the Commission's consideration are 
the following: 


1. Should the general acquisition authority of 
the public land management agencies be revised 
to make the purposes for which lands may be 
acquired more consistent with agency missions? 


2. Should the general acquisition authority of the 
public land management agencies be revised to 
provide uniformity and comprehensiveness with 
respect to the interests in lands which may be 
acquired and the techniques available to acquire 
them? 


3. Should land exchange authority of the public land 
management agencies be modified? 


4. Should land acquisition and exchange programs 
for the Department of the Interior agencies 
and the Forest Service be centralized in a single 
agency? 


5. Should the forms of approval required for acquisition 
of particular parcels by the agencies be changed? 


6. Should the public land management agencies be 
authorized to employ a broad array of acquisition 
techniques on an experimental basis in order to 
determine which appear best adapted to meeting 
the problems of price escalation of lands required 
for Federal programs? 


The contract study was initiated under the supervision of 
Joseph M. McDonald who served as staff project officer 
until December 1969. Thereafter, staff project officer 
was Jerome C. Muys. Melvin C. Yuhas was the associate 
project officer. 


incerely, 


‘ ‘ 
wilh 
Milton A. Pearl 


Director 


Enclosure 
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PUBLIC LAND LAW REVIEW COMMISSION 
Background 


The public lands of America date back to the time 
of the Union's formation. Then, and soon thereafter, 
seven of the original States ceded to the Central Gov- 
ernment some 233.4 million acres of land lying west- 
ward to the Mississippi River. Thereafter, through 
purchase and treaty, the United States acquired an ad- 
ditional billion acres of public domain, the last ac- 
quisition being the purchase of Alaska from Russia in 
1867. Altogether, nearly 2 billion acres of land in 
32 States have been part of the public domain at one 
time or another. 


At first, these lands were sold for their revenue. 
Eventually, however, as the pioneers swept westward, 
the revenue-raising policy was replaced by one stress- 
ing settlement and development of the land. The Home- 
stead Act of 1862 was the first of a series of settle- 
ment and development laws enacted over a period of | 
some 60 years - the desert land law, mining laws, and 
the various homestead laws - all designed to meet a 
particular need of the period. Meanwhile, many mil- 
lions of acres were transferred to private ownership 
through military, railroad, and other land grants, in- 
cluding various grants to the States. 


Through these means, nearly 1.2 billion acres 
have passed from Federal ownership, leaving approxi- 
mately 715 million acres of the original public domain 
lands in Federal ownership. Of these 715 million acres 
364 million are in the State of Alaska. Add to this 
the 52 million acres acquired for various purposes, and 
federally owned lands today amount to approximately 
770 million acres - about one-third of the Nation's 
total land area. Some of these lands are in national 
forests and some are reserved for national parks, wild- 
life refuges, and other specific uses; but more than 
half constitute the "vacant and unappropriated" public 
domain lands which have never left Federal ownership 
and have not been dedicated to a specific use pursuant | 
to legislative authorization. 


The Act establishing the Public Land Law Review 
Commission contains in section 10 the following defini- 
tion: 


! 


As used in this Act, the term 'public 
lands' includes (a) the public domain of 
the United States, (b) reservations, 
other than Indian reservations, created 
from the public domain, (c) lands per- 
manently or temporarily withdrawn, reserved 
or withheld from private appropriation 
and disposal under the public land laws, 
including the mining laws, (d) outstand- 
ing interests of the United States in lands . 
patented, conveyed in fee or otherwise, 
under the public land laws, (e) national 
forests, (f) wildlife refuges and ranges, 
‘and (g) the surface and subsurface resources 
of all such lands, including the disposi- 
tion or restriction on disposition of the 
mineral resources in lands defined by ap- 
propriate statute, treaty, or judicial de- 
termination as being under the control of 
the United States in the Outer Continental 
Shelf. 


Working with the Commission are a 33-member Ad-~ 


visory Council and the representatives of the 50 State 
Governors. ss 
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SUMMARY 


The purpose of this study is to provide a comprehensive 
description and analysis of the existing system of laws, legis- 
lative policies and practices providing for the enlargement, ad- 
justment or diminution of the federal land base through either 
direct acquisitions or exchanges. The study concentrates upon 
those federal agencies whose land acquisition activities most 
directly relate to the federal lands studied by the Public Land 
Law Review Commission, namely, the Bureau of Land Manage- 
ment, the National Park Service, the Bureau of Sport Fisheries 
and Wildlife, and the Forest Service. These agencies during the 
past ten years reported acquisitions and exchanges totaling 
2,997,921 acres of which 1,633,960 acres were by purchase and 
condemnation and 1,363,961 acres by exchange. 


The study reveals that acquisitions are carried out under 
a myriad of different statutes, enacted at widely different times 
under diverse circumstances with little uniformity of authority 
or results among the agencies. 


The Existing Federal System 


The Bureau of Land Management 


The BLM, which administers over 473, 000:,000 acres of 
publit: lands ,-has no general-authority to acquire- -taind& by purchase 
or condemnation; rather, its management of the lands entrusted to 
its supervision and the incidental diminution or enlargement of the 
federal land base in a particular area is achieved by (a) exchange 
of federal lands for lands in nonfederal ownership ; (b) transfer 
from one federal agency to another of administrative jurisdiction 
over certain lands; (c) acceptance of donations of lands; and (d) 
lease of nonfederal grazing lands. 


These land manipulation procedures permit the government 
to acquire lands which have public use value with minimal ex- 
penditure of federal funds and without increasing federal holdings 
in amsarea, The major area of activity has been exchanges. In 
the last ten years BLM has acquired 484, 608 acres by exchange. 
With the exception of state exchanges which are mandatory, an 
exchange will not be permitted unless both the lands offered and 
the lands selected for exchange are classified as suitable for 
exchange. | 


othe Fail bars 


i Exchange and Donation. 


The general authority for the BLM to accept donation of 
nonfederal lands or to exchange federal for nonfederal properties 
is contained in Section 8 of the Taylor Grazing Act. 1/ The 
raison d'etre of this Act was to stabilize the livestock industry 
through the conservation and utilization of the federal lands. 
Achievement of this purpose required consolidation of federal 
holdings into compact grazing districts therefore provision was 
made for the acceptance of donations from or the exchange of lands 
between the Federal Government and private or state owners. 


Exchanges with private land owners are discretionary, that 
is, the consummation of such an exchange of full fee interests in 
lands is dependent upon the Secretary's determination that (a) the 
"public interests" will be benefited by such exchange, and (b) his 
conclusion that the value of the land offered is no less than the value 
of the land selected. The Secretary is not authorized to accept or 
make cash payments to equalize the values of the offered or selected 
lands. There is a geographic limitation that the lands selected must 
be in the same state as the offered lands or within 50 miles into the 
nearest adjacent state. Administrative construction of the ''public 
interests"' criteria applicable to private exchanges has moved away 
from the single purpose which the legislative history seemed to sug- 
gest for it--implementation of grazing policy--and toward inter- 
pretation of "public interests" as permitting any exchange that yields 
substantial, positive benefits to long-range resource management 
programs of the BLM or other federal agencies. This interpretation 
perrnits the BLM to acquire by exchange and transfer to other federal 
agencies lands to be included in non-BLM related activities, e.g., 
military reservations, recreation purposes, wildlife or game refuges. 


Exchanges between states and the Federal Government are 
mandatory. According to statutory provision the exchange can be 
based either upon equal values or equal acreage. The regulations 
require that equal acreage exchanges be of approximate equal value 
and as in the case of private exchanges, fair market value is the 
touchstone. If the lands "selected" lay within a grazing district ~: 


1/ Act of June 28, 1934, 48 Stat. 272, as amended ; 43 U.S.C. 
§ 315g (b),(c) (1964), : i 
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the lands offered must be within the same grazing district and the 
selected lands must lie in a reasonably compact body which is so 
located as not to interfere with the administration or value of the 
remaining land in the district for grazing purposes. No cash 
equilization is authorized. The geographic limitation placed upon 
state exchanges is that no state may select lands outside its own 
boundaries. Further restrictions are that (a) all exchanges must 
be of full fee interests, and (b) in exchanges of lands of equal 
acreage which are mineral in character, retention of mineral 
rights in the selected lands by the United States is required. 


2. Leasing. 

The Pierce Act of 1938 2/ was designed to remove an impedi- 
ment to the consolidation of federal holdings to permit effective 
creation and administration of compact grazing districts. Under 
section 8 of the Taylor Grazing Act 3/ consolidation could be achieved 
only by donation or exchange. Potentially, the lands of private or 
state landholders who did not choose to donate or exchange their lands, 
could be interspersed within the federal land holdings in such a man- 
ner that effective administration of grazing districts would be impeded. 
To remedy this situation provision was made for the leasing of state, 
county or privately held lands lying within a grazing district which 
are determined to be ''chiefly valuable for grazing and are necessary 
to promote the orderly use, improvement, and development ofpgrazing 
districts'' from one who has ownership or legal control of such lands 
under an appropriate recorded lease permitting the subleasing of the 
property. While authorizing less than fee acquisitions, the Act 
appears to have had little use by BLM. 


3. Administrative Procedures. 


The BLM possesses no general acquisition authority; its ac- 
quisition authority is limited to the specific instance of utilizing pur- 
chase or condemnation procedures to assure adequate access to the 
lands it manages for the Secretary of the Interior. The BLM does, 
however, process from selection to patent all of the exchanges 
relating to its own programs except for the preliminary negotiations 
pertaining to the selection of land and determinations of suitability 
for purpose, which are conducted by the concerned department or 
bureau, e.g., BSF&W. The remaining procedural aspects of the 
exchange process within the Department of the Interior are handled 
by BLM; for example, it determines whether the subject public lands 
are available for exchange and handles the administrative details of 
publication of notice and issuance of the patent. 


27 Act of June 23, 1938, 52 Stat. 1033; 43 U.S.C. § 315m-1 -m-4 
(1964). 

3/ Act of June 28, 1938, 48 Stat. 1272, as amended; 43 U.S.C. 

§ 315g (1964). es . 


The current regulations 4/ reflect a revision to establish 
a uniform, modernized and streamlined procedure for the 
handling of all exchanges under the Taylor Act as well as any 
exchanges under other statutes by agencies within the Depart- 
ment of the Interior such as Park Service and Fish and Wildlife. 
Under these regulations the terms of the exchange are usually 
worked out informally by negotiation between the acquiring agency 
and nonfederal parties with the concurrence of BLM and, in many 
cases, the Secretary of the Interior. Thereafter a formal applica- 
tion is filed, notice published and detailed procedures, including 
appraisals and formal land classification, are undertaken,leading to 
final consummation of the transaction. 


The National Park Service 


Land acquisitions constitute a major activity of the National 
Park Service as illustrated by the fact that during the ten-year 
period 1959-68, the Service acquired 459,473 acres of land. The 
Service administers a number of historical,natural and recreational 
areas either expressly designated by Congress or established pur- 
suant to Congressional direction. Many of these areas when 
originally established contained no federal lands. Others eentained 
substantial quantities of nonfederal lands that were deemed incon- 
sistent with the public purposes of the area. The acquisition of 
nonfederal properties thus can be important to the implementation 
of the Congressional program for such areas. 


1, Statutory Authority. 


For the most part the provisions for the acquisition of 
nonfederal lands within a Park Service administered area have 
been specifically set forth by Congress on a case-by-case basis. 
Each of the national parks, as well as many other areas included 
in the National Park System, has been individually authorized by 
Congress in statutes which contain varying provisions with regard 
to land acquisition. In the laws pertaining to some areas, Congress 
has in express terms authorized the acquisition of land for the 
particular area by purchase, condemnation, or other means, such 
as exchange. The statutes governing other areas specify that land 
may be acquired only by donation or by purchase with donated 
funds. Some of the statutory provisions relating to land acquisition 
relate to specific pieces of land or to acquisition from particular 
grantors, while others give land acquisition authority in more 
general terms. And in at least one instance Congress provided for 
a direct legislative taking effective as of the date of the Act. 


47 43 C.F.R. Part 2240 (1969). 
PSS ps 


The recent specific statutes authorizing acquisitions of land for the 
Park Service show the type of provision enacted by Cangress, 

and illust rate the range of different acquisition tools vested in 

the Secretary of the Interior for particular areas, such as the 
authority to effect exchanges without regard to state boundaries, 
the use of options, scenic easements, and zoning restrictions. 


While the specific statutes are of primary importance 
for the &quisition of lands under National Park Service ad- 
ministration, and are controlling to the extent applicable, the 
Service does have several statutes of general applicability, 
whereby land can be acquired by purchase, condemnation and/or 
exchange for certain purposes. The primary additional act rele- 
vant to purchases is the Act of August 21, 1935, 5/ which pro- 
vided for the preservation of historic American sites, buildings, 
objects, and antiquities of national significance, or for other 
purposes. The general authority for exchanges under the pro- 
visions of the Taylor Grazing Act 6/ has been used for exchanges 
for park purposes although its language refers to improvement 
of grazing purposes. Further important general authority for 
Park Service exchanges has been delegated to the Secretary under 
the amendment to Land and Water Conservation Fund Act of July 
155el9 08st) 


2. Administrative Procedures. 


With few exceptions, neither the specific nor the general 
statutes relating to acquisitions for the Park Service set forth any 
procedures for the administrative exercise of the acquisition process. 
Acquisition of land is carried on by the National Park Service in 
accordance with the principles and procedures set out in ''A Pro- 
cedural Guide for the Acquisition of Real Property by Governmental 
Agencies" issued by the Land and Natural Resources Division of 
the Departrient.of Justice, 1966. Exchanges are conducted in accord 
with the regujations and procedures set out in Part 2240 of Title 43, 
Code of Federal Regulations. 


57 16 U.S. §§ 461-69 (1964). 
6/ 43 U.S.C. § 315g (1964). 


me Act of July 15, 1968, Pub. L. No. 90-401, § 5, 82 Stat. 356; 
16 U.S.C. § 4601-22 (Supp. IV, 1965-1968). 
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The Bureau of Sport Fisheries and Wildlife 


The Bureau of Sport Fisheries and Wildlife was established 
as a separate agency of the Department of the Interior by the 
Fish and Wildlife Act of 1956. Under the provisions of that Act 
and pursuant to delegations of authority from the Secretary of the 
Interior, the Bureau is generally responsible for the management 
of all fish and wildlife programs, usually included in the general 
designation--National Wildlife Refuge System. The Bureau's 
responsibilities include the exchange and acquisition of lands 
necessary to the implementation of programs relating to migratory 
birds, and the conservation, protection, restoration and propagation 
of selected species of native fish and wildlife which are classified 
as wereor endangered species. During the last ten years the Bureau 
has acquired 602,400 acres by direct acquisition and 28,968 acres 
by exchange. 


1, Statutory Authority. 


With the exception of acquisitions for migratory bird refuges, 
which mutt be approved initially by the Governor of the situs state 
and thereafter as to feasibility and cost by the Migratory Bird Con- 
servation Commission (MBCC), the authorization of the Secretary 
of the Interior to acquire or exchange interests in lands for fish 
and wildlife refuge purposes is a broad discretionary authority 
within the scope of particular statutes. He is authorized to acquire 
by exchange, lease, donatinn or purchase lands or interests therein 
which he considers necessary" or ''required"’. The statutory 
authority, however, was enacted at different times and has many 
limitations. 


The Bureau's statutory authority employed to achieve the 
purposes of wildlife conservation and restoration was consolidated, 
restated and modified by the Endangered Species Act of October 15, 
1966, 8/ In summary fashion, the principal legislative authoriza- 
tions pursuant to which the Bureau implements its system purposes 
are: (1) The Migratory Bird Conservation Act of 1929, 9/ which 
authorizes the Secretary to locate, recommend and purchase, rent 
or otherwise aéquire areas suitable for use as inviolate sanctuaries 


8/ 16 U.S.C. §§ 668aa- e@ (Supp. ill, 1965-1966). 
9/ 16 U.S.C. §§ 715-715r (1964). 
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which he considers necessary for the conservation of migratory 
game and birds threatened with extinction provided that the states 
in which the lands are located consent by law to the Government 
acquisition; (2) The Fish and Wildlife Coordination Act, 10/ 

which permits acquisition of areas, restricted to water resource 
projects, to protect endangered species of fish and wildlife, in- 
cluding migratory birds; (3) The Fish and Wildlife Act of 1956, 11/ 
which authorizes the acquisition of refuge habitats for all forms 

of endangered species of wildlife other than fish; and (4) The 
Endangered Species Act of 1966, 12/ which (a) expanded the protec- 
tive acquisition authority of the Bureau to include protection of 
native fish and non-game migratory birds; (b) expanded the acquisi- 
tion and exchange authorities to embrace the entire national wild- 
life refuge system; (c) permitted the acquisition or exchange of 
lands or interests in lands, thereby making possible the acquisition 
or exchange of less than a fee interest; (d) authorized the Secretary 
to accept donations of funds tobe ‘atilized to acquire or manage lands 
or interests therein; and (e) provided for exchange on an "'approxi- 
mate equal valuation basis" or by acceptance of cash equalization 
payments. 


2. Administrative Procedures. 


The administrative procedures implementing these acts 
stress the importance of local-state-federal cooperation in the 
determination of the suitability of an area for acquisition or ex- 
change. However, the most demanding of statutory "cooperation" 
procedures, contained in the Endgngered Species Act, merely 
provides for advance consultation with the local interests. The 
“agency is not bound to adhere to the local opinions on the suitability 12a/ 
of an acquisition plan or the impact of that plan on the local economy. 


The procedural materials (a) stress preference for negotiated 
purchase over condemnation (b) emgihasize fair Aveatment.of-thel - - 
landowner during the negotiation period;and {e)rebtabtishthe -criteria which 
must determine whether condemnation proceedings can be instituted . 

In general, if negotiations are not completed within a two-year period, 
condemnation is appropriate. 


10/ 16 U.S.C..§ 661 (1964). 
11/ 16U.S.C. '§ #42a-j; not including ‘§ 742d-1 
12/ 16U.S.C. §§ 668aa - ee (Supp. Il, 1965-66). 


12a/ Certain funding acts, however, such as the 1961 Wetlands Act, require 
State consent. a8 - 
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With the exception of the preliminary negotiations, all of 
the implementation of the procedural aspects of the exchange process 
are administered by the BLM. 


Depa rtment of Ag riculture 


The Department of Agriculture's control of approximately 
186.8 million acres of federal land, comprised primarily of national 
forests, national grasslands, and land utilization projects has prompt- 
ed Congress over the years, to enact many general and specific land 
acquisition statutes. During the period 1959-68, 737,243 acres were 
acquired by purchase or condemnation and during the period 1964-69, 
673,645 acres were acquired by exchange, indicating the magnitude 
of the Department's acquisition program. 


1, General Exchange and Interchange Statutes. 


There are five general statutes applicable to exchanges, each 
of different scope and subject to different terms. The General Ex- 
change Act of 1922 13/ was enacted to permit consolidation of national 
forest lands which were intermingled with private holdings. The Act 
provided for the exchange within the same state of national forest 
lands for nonfederal lands of at least equal value located within the 
exterior boundaries of national forests. The General Exchange Act 
of 1922 and its companion statutes under which the Department of 
Agriculture functions do not, with one limited exception, contain any 
provision for cash equalization. The Act, as amended, permits 
acquisition by exchange of less than a fee interest in the lands. This 
Act was interpreted in 1924 by the Attorney General to apply only to 
public land national forests. 


The Attorney General's opinion noted above prompted Congress 
to enact the Weeks Law Exchange Act of 1925 14/ to authorize the 
exchange of lands acquired under the Weeks Act of 1911. The major 
procedural difference between the General Exchange Act of 1922 and 
the Weeks Law Exchange Act of 1925 is that exchanges under the 
latter act must be approved by the National Forest Reservation 
Commission. 


13/ 16U.S.C. §§ 485, 486 (1964). 
14/ 16U.S.C. § 516 (1964). 
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The Bankhead-Jones Farm Tenant Act of 1937 15/ au- 
thorizes the exchange of lands acquired under said Act, 16/ where 
the exchange will not conflict with the purposes of said Act (i.e. land 
conservation and land utilization) as long as the lands acquired by 
exchange are of substantially equal value to those granted. Acquired 
Bankhead-Jones lands inside the boundaries of national forests have 
Weeks Law status and are subject to exchange under that 1925 Act. 
But the bulk of the Bankhead-Jones lands are in National Grasslands 
and Land Utilization Projects and as such are subject to exchange 
under the Bankhead-Jones Act of 1937. 


The Department of Agriculture Organic Act of 1956 17/ 
delegates exchange authority to the Department but provides that no 
acquisition shall be made under this authority unless provision 
is made therefor in the applicable appropriation or other law. 


The Exchange Act of 1962 18/ provides exchange authority 
for acquired lands under the jurisdiction of the Forest Service 
which are being administered under laws which contain nompro- 
vision for their exchange. Unlike the General Exchange Act of 
1922 and the Weeks Law Exchange Act of 1925, there is no require- 
ment that the acquired lands be within the exterior boundaries of 
national forests or that the exchanged lands be located within the 
same state. There is the requirement that the acquired lands be 
at least of equal value to the granted lands. 


The Interchange Act of 1956 19/ authorizes the interchange 
of lands between the Department of Agriculture and the Depart- 
ment of Defense. The lands acquired by the Department of Agri- 
culture may be situated within or adjacent to the boundaries of a 
national forest. There is no requirement that the lands be of 
equal value. The Act does stipulate that no such interchange of 


15/ 7U.S.C. § 1011 (1964). 


16/ The acquisition section of said act has since been repealed. 
Act of Sept. 27, 1962, Pub. L. No. 87-703, 76 Stat. 607. 


17/ 7U.S.C. § 428a (1964). 
18/ 16U.S.C. § 555a (1964). 
19/ 16U.S.C. § 505a (1964). 
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lands will become effective until 45 days after the submission 
to Congress by the respective Secretaries of notice of intention 
to make the interchange. 


2. General Purchase and Condemnation Statutes. 


The major purchase statute controlling acquisition by the 
Department of Agriculture is the Weeks Act of 1911 20 / which 
established a National Forest Reservation Commission to approve 
all purchases recommended by the Secretary of Agriculture. Lands 
recommended by the Secretary must be necessary ''to the regulation 
of the flow of navigable streams or for the production of timber." 
Consent of the affected state is required prior to purchase. The Act does 
not authorize. acquisition of less than a fee interest in the lands. 


The Department of Agriculture Organic Act of 1956, 21/ 
discussed supra, also provides the Department with general au- 
thority to acquire land by purchase, provided that no acquisition 
may be made under this authority unless provision is made there- 
for in the applicable appropriation or other law. This act also 
authorizes the expenditure of up to one dollar ($1.00) to secure 
option contracts. 


ove Donation Statute ] 


By Act of June 7 , 1924, 22/ Congress authorized the 
Secretary of Agriculture to accept gifts or bequests of lands chiefly 
valuable for the growing of timber crops, provided that any reser- 
vation of rights to the donor may not exceed 20 years. Lands ac- 
cepted under the authority of this statute are given the status of 
Weeks Act lands. 


4, Specific Statutes. 


Congress over the years has enacted numerous specific 
statutes 23/ authorizing the acquisition of national forest lands 
when the ‘general acquisition statutes discussed above either were 
not applicable or were too restrictive in their terms. 


20/ 16U.S.C. § 513-19 (1964). 

21/ 7U.S.C. § 428a (1964). 

22/ 16U.S.C. § 569 (1964). 

23/ See 16U.S.C. §§ 486a-w (1964). 
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5. Administrative Procedures. 


The Forest Service Manual and the Forest Service Handbook 
set forth detailed procedures outlining the steps to be followed 
from preliminary negotiations to approval of title in effecting 
acquisition of land by exchange, by purchase or condemnation, 
and by denation. 


Acquisition Programs of Other Federal Agencies 


lg Department of Defense - Corps of Enginee rs 


The Act of April 24, 1888 24/ authorizes the Secretary of 
the Army to condemn any land or right of way needed to maintain, 
operate, or prosecute approved rivers and harbors projects, 
but provides that he may also purchase such interests at a price 
which he considers ''reasonable'' and may accept denations of 
such interests. Section 5 of the Act of July 18, 1918 25/ provides 
that upon the filing of a condemnation proceeding under the 
preceding act, the Secretary may take immediate possession of 
the interest sought by the deposit adequate to provide just compen- 
sation to the property owner. The Acts of May 16, 1906, as 
- amended, and August 8, 1917 26/ provide that the Secretary of the 
Army may institute condemnation proceedings for the acquisition 
of land or easements therein for river and harbor works which 
local interests have undertaken to furnish free of cost to the United 
States but have been unable to obtain for any reason, provided the 
local interests pay the costs of the proceeding and the resulting 
award. The provisions of the foregoing acts were extended to 
flood control projects by the Acts of March 1, 1917, as amended, 
and August 18, 1941, as amended, 27/ respectively. The Chief 
of Engineers is charged with the responsibility for the acquisition 
of all real estate for the use of the Department of the Army. 
Normal planning activities for Band 


24/ 33 U.S.C. § 591 (1964). 

25/ 33 U.S.C. § 594 (1964). 

26/ 33 U.S.C. §§ 592, 593 (1964). 
27/ 33 U.S.C. §§ 701, 701c-2 (1964). 
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acquisition purposes are in the order of performance, as follows: 

(a) field surveying and preliminary ownership mapping; (b) informing 
property owners and others concerned as to the program; (c) Pre- 
paration of the real estate portion of the general design memorandum; 
(d) Tract ownership reconnaissance studies; (e) Berforming field 
surveys where required; (f) ®@evelopment of land maps and land 
descriptions and (g) Preparation of feature real estate design 
memorandums. 


2. General Services Administration. 


The Public Buildings Act of 1959 authorizes the Administrator 
of the General Services Administration (GSA) to acquire by puemchase, 
condemnation, donation, exchange or otherwise any building and its 
site which he determines to be necessary to carry out his duties and 
such lands or interests in lands as he deems necessary to use as 
sites, or additions to sites, for public buildings. 28/ No appropriation 
in excess of $100,000 to acquire any building to be used as a public 
building may be made if such acquisition has not been approved by 
resolutions of the Public Works Committee of the Senate and House 
of Representatives. 29/ Exchanges of land reported as surplus by 
agencies and which is not in GSA's active inventory may be effected 
under the Federal Property and Administrative Services Act of 
1949, 30/ The authority to acquire interests in land has to a large 
extent been delegated by the GSA Administrator to the Commission, 
Public Buildings Service (PBS), and is exercised by the Regional 
Administration when directed by the Commission. Acquisitions 
are generally negotiated in the field and approved either by the 
PBS Commissioner or GSA Administrator, as appropriate. The 
Department of Justice has responsibility for review of the evidence 
of title. Where a purchase price acceptable to the land owner and the 
Government cannot be negotiated, the Attorney General is requested 
to undertake condemnation proceedings. 


28/ 40 U.S.C. §§ 602, 604 (1964). 
29/ 40 U.S.C. § 606 (1964). 
30/ 40 U.S.C. § 484 (1964). 
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3. Atomic Energy Commission. 


The Atomic Energy Act of 1954 authorizes the Atomic 
Energy Commission (AEC) to acquire, purchase, lease, and hold 
real and personal property, including patents, as agent and on 
behalf of the United States and to sell, lease, grant, and dispose 
of such real and personal property as provided in the Act. 31/ 
Acquisition of privately-owned land is usually accomplished by 
the Corps of Engineers at the request of AEC under an arrangement 
made between the two agencies in 1947. 32/ Where purchase cannot 
be negotiated and condemnation proceedings are deemed necessary, 
the Department of Justice carries out the condemnation in 
accordance with its standard procedures. Though the 1954 Act is 
silent .428 td exchanges, the AEC has viewed the dual grant of 
acquisition and disposal authority as permitting land exchanges. 


4. The Tennessee Valley Authority. 


Congress vested the Tennessee Walley Authority (TVA) 
with authority to purchase ata fair and reasonable price such 
property as it deems necessary or convenient in the transaction 
of its business and in the event a satisfactory settlement cannot be 
worked out to exercise eminent domain powers in the name of the 
United States for their purposes. 33/ Condemnation proceedings 
have apparently been minimized by the TVA's technique of 
appraising land at above market value. As the result of a 1968 
amendment to the TVA act, condemnation of property by TVA must 
proceed under procedures governing other condemnations, i.e., 
Rule 71A of the Rules of Civil Procedure. 34/ 


5. Bureau of Reclamation. 


The basic authority for the acquisition of lands needed in 
connection with projects constructed by the Bureau of Reclamation 
is the Reclamation Act of 1902 which authorizes the Secretary . 


31/ 42U.S.C. § 2201(g) (1964). 


32/ The acquisition procedures of the Corps of Engineers, 
Department of Defense, are treated separately. 


33/ 16U.S.C.  §§ 83lc (£), (h), (i) (1964). 
34/ 16 U.S.C. § 831x (Supp. IV, 1965-1968). 
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of the Interior to acquire rights or property for the United States 
by purchase or by condemnation under judicial process. 35/ 

This general authority is supplemented by section 14 of the 
Reclamation Project Act of 1939 which authorizes the Secretary 
to purchase er condemn suitable lands or interests in lands for 
relocation of highways, roadways, etc., where relocation is 
necessitated by construction or operation and maintenance of any 
reclamation project. 36/ In addition to these general acquisition 
statutes, sometimes specific land acquisition authority is contained 
in individual project authorizations. 37/ Once projects are 
authorized, the Land Acquisition Branch of the Division of 
Irrigation undertakes to notify the affected landowners and to 
negotiate the purchase of the required land. The Bureau does not 
give assistance to vendors regarding relocation. 


The Case Studies 


Fifteen case studies involving the acquisition of lands 
were examined to provide additional information regarding the 
legal and practical operation of the system under particular 
statutes. ) 


Case Study No. 1 involves a proposed private exchange 
under Section 8 of the Taylor Grazing Act. The case demonstrates 
the problems inherent in an "equal value'' exchange where the 
independent appraisers hired by the proponent on the one hand and 
the BLM on the other, disagree. No mechanism exists for the 
resolution of such conflicts, and the BLM adopts its own 
appraiser's analysis. Under the statute the exchange can be 
approved only.if the parcels are of equal value. 


Case Study No. 2 deals with two unsuccessful exchange : 
proposals from a proponent in Oregon. In each instance the 
proponent proposed to exchange lands within Point Reyes National 
Seashore boundaries for federally-owned lands. The proposed 
exchange failed:under both Section 8(b) of the Taylor &ct and the 
1962 Point Reyes National Seashore Act. The Oregon Land Office 


35/ 43 U.S.C. § 421 (1964). 
36/ 43 U.S.C. § 389 (1964). 
37/ E.ge, 43 U.S.C. §§ 613a, 616c (1964). 
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resisted efforts to make any BLM timberlands available for exchange 
under the Point Reyes Act. 


Case Study No. 3 involves a consummated exchange under 
the Point Reyes Act. The offered lands were within the area 
designated by Congress for the Point Reyes National Seashore, 
California, but the selected lands were BLM lands located in 
Arizona. The Point Reyes Act authorized the exchange of federal 
lands within California and adjacent states. This exchange 
involving offered lands in California and selected lands in Arizona 
demonstrates the interrelationship of the Park Service and the 
Bureau of Land Management in accomplishing an effective exchange 
in different states. 


Case Study No. 4 involves an instance where Congress deemed 
it necessary to designate by express legislation certain federal 
lands having timber value administered by the Forest Service as 
available for selection by private exchange applicants offering 
private timber lands necessary for the creation of the Redwood 
National Park. 


Case Study No. 5 shows that for the period from January l, 
1966, through July 31, 1969, the largest number of scenic easements 
acquired by the Park Service were for the Ozark National Scenic 
Riverways. The Study traces the acquisition of scenic easements 
on a case-by-case basis, and demonstrates the cost savings. 


Case Study No. 6 involves the acquisition of both fee title 
and scenic easement interests by the Park Service for its 
Piscataway Park, Maryland. The case demonstrates the substantial 
savings in cost to the Park Service in acquiring a scenic easement 
in contrast to acquisition of the fee interest. 


Case Study No. 7 illustrates an instance in which the Bureau 
of Sport Fisheries and Wildlife was able to utilize a third party 
exchange procedure to avoid the dollar ceiling placed on a desired 
tract of land by the Migratory Bird Conservation Commission 
(MBCC). The Bureau arranged with a third party to buy the 
tract for $7,000 (above the MBCC ceiling) and then the third party 
exchanged the tract of land with the Bureau in exchange for timber 
cutting rights appraised at $7,000. 
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Case Study No. 8 demonstrates an instance in which a 
proponent who was desirous of acquiring certain property 
administered by the Bureau of Sport Fisheries and Wildlife 
purchased certain lands which the Bureau indicated it would consider 
in an exchange on an equal value basis. The exchange was eventually 
worked out déspite a number of problems which arose with respect 
to both the offered and selected lands which were settled on an 
ad hoc negotiation basis. 


Case Study No. 9 traces the history of the enactment of 
the Accelerated Wetlands Acquisition Act of 1961 which accelerated 
the program for acquiring wetlands for the preservation of the 
nesting areas of waterfowl located within the United States. The 
study also investigates the effect of the provision in the 1961 act 
that no land shall be acquired unless the:acquisition hastbeen 
approved by the Governor of the State or the appropriate state 
agency. 


Case Study No. 10 involves the review of exchanges by the 
Forest Service under the General Exchange Act of 1922 for the 
purposes of making land available for urban requirements and 
the long periods of time required to effectuate such approgram. 


Case Study No. 11 illustrates the first exchange enacted 
under the Act of December 21, 1967 (Sisk Act), whereby a school 
district is permitted to pay cash for the appraised value of the 
selected lands in lieu of exchanging lands to the Forest Service. 


Case Study No. 12 illustrates the utilization of the Weeks 
Act of 1911 by the Forest Service to acquire lands primarily for 
recreation purposes despite the clear mandate of said act that 
lands purchased under its authority must be neccesary to the 
regulation of stream flow or for the production of timber. The 
study also illustrates problems encountered where tocal 
consent is required to effect a purchase. 


Case Study No. 13 demonstrates the novel approach 
utilized by Congress in its Act of October 2, 1968, whereby it 
provided for the legislative taking of private lands to establish 
the Redwood National Park. 
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Case Study No. 14 discusses a medium for reducing the 
expenses borne by the Government for federal reservoir land ac- 
quisition under the Federal Water Project Recreation Act which 
provides for cost-sharing arrangements with nonfederal services for 
those lands acquired which are not needed for water control purposes 
but rather serve fish and wildlife enhancement purposes. 


Case Study No. 15 studies the authority and procedures 
involved in the classification of lands as utilized by the BLM with 
respect to pending proposals to exchange public lands in Elko 
County, Nevada, for private lands within the Point Keyes National 
Seashore. 


Problem Areas 


The problems which have surfaced in this study fall into 
three broad categories. The first problem area relates to the proper 
role of Congress, the Agencies, and the States in the acquisition 
process. The spectrum is broad. Congress in some areas has 
reserved the right to designate areas to be acquired. On the other 
hand, @ongress has delegated very broad and general acquisition 
authority to some agencies. In some instances such as the Weeks 
Act, Congress has specified that State consent is a prerequisite to 
acquisition. And Congress has seen fit in two instances to establish 
commissions to review the acquisitions of the designated agency. 
Congress, it appears, has simply been unable to decide what limits 
to place on the delegation of its acquisition authority in order to 
protect the public interest. 


The second major problem area relates to the lack of uni- 
formity and guidelines in the acquisition and exchange authorities 
exercised by the agencies. Some agencies are delegated exchange 
authorities but not purchase authorities, or vice versa. Some 
agencies are restricted to equal value exchanges whereas others are 
allowed to utilize cash equalization. Some agencies are allowed to 
acquire less than a fee interest whereas others must acquire no less 
than a fee interest. SWme agencies operate under very broad guide- 
lines whereas others are severely confined in the acquisition 
authority by statutory criteria, often dated. In brief, there is a lack 
of uniformity which pervades the entire field of land acquisition 
authority. 


The third major problem area relates to the problems con- 
cerning techniques and procedures for effectuating acquisitions and 
exchanges to meet such matters as escalating land costs and OS 
protection to individual property rights. At present, 
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each agency operates pursuant to its own procedures (with a 

certain amount of overlap) which means that landowners dealing 

with different agencies may receive very diverse treatment. 

Also the absence of any statutory guidelines in this area tends to 

put the private landowners at the mercy of the agency with which they 
are dealing. The added potential for abuse due to the condemnation 
power, which usually exists along with the power to acquire lands 

by purchase, only aggravates‘the situation. 


Alternatives 


The alternatives relating to the problem of the proper role 
of the Congress, the Agencies, and the States in the land 
acquisition process are basically three in number. First, Congress 
could establish a permanent, independent review commission to 
oversee all land acquisitions by the agencies. This would seemingly 
insure maximum protection of the public interest but would entail 
burdensome (and oftentimes expensive) delays. 


A second alternative would be a modification of the first 
in that Congress would establish a permanent, independent review 
commission but its jurisdiction would be limited to those 
acquisitions objected to by State or local authorities. This would 
permit the majority of land acquisitions to be handled in an 
expeditious fashion but would insure that in those cases causing 
State or local concern, fairness would be afforded to all parties. 
It might be,however, that such disputed cases are too few in 
number to warrant the creation of an independent commission, 
in which case Congress could require that such cases be submitted 
to it for consideration. 


A third alternative to the problem of distribution of authority 
would be to require Congressional review of those land 
acquisitions involving lands exceeding a set acreage and/or dollar 
value. This would permit Congress to delegate the majority of 
acquisition cases to the agencies but to retain control over those 
cases which are calculated to have the greatest impact on the 
affected State and local governments. 
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The alternatives relating to the problem of the lack of uni- 
formity and guidelines in the acquisition process are many in number. 
One alternative relates to the problem of valuation. Many exchanges 
after extended negotiation fail to materialize because the proferred 
and selected lands are not of equal value. A provision for cash 
equalization would remedy this problem. Any such provision, of 
course, must be carefully drafted to prevent the wholesale purchase 
and/or sale of lands. 


Another alternative is in all instances to permit an individual 
landowner to elect to receive federal lands or interests in lands in 
lieu of monetary compensation. 


Another alternative is to provide for the resolution by judicial 
action or otherwise of any impasse as to the valuation of lands which 
are the subject or object of an exchange. This would help to prevent 
the aborting of so many exchanges on grounds of difference of 
opinion as to valuation. 


Another alternative is to permit the acquisition by exchange, 
purchase or donation of all interests in lands, not just fee interests. 
The current law is not uniform as to the type of property interest 
an agency can acquire. 


Another alternative would permit exchanges of interests in 
land without regard to state boundaries or other geographic limitations. 
The main argument against such a provision would seem to be the 
possible loss by states of tax revenues. 


And another alternative would be to permit the acceptance 
of donation of encumbered lands. Though such authority would not 
be exercised frequently, it would insure that the Government would 
not be deprived of donated land due to its encumbered status. 


The alternative to problems relating to the techniques and 
procedures for effective acquisitions and exchanges are (1) to establish 


uniform statutory acquisition procedures regarding the acquisition of 
properties by negotiated purchase or condemnation to insure equal 
treatment of affected persons; (2) to establish or designate a depart- 
ment to act as a central acquiring agency to effect all federal ac- 
quisitions and exchange; and (3) to achieve increased uniformity, 
fairness and efficiency in the acquisition or exchange of real property 
by the government and development and coordination of long-range 
policy and planning covering the spectrum of land acquisition and 
exchange through the establishment of a permanent interdepartmental 
cormmittee on land acquisition and exchange problems. 
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STUDY OF LAND ACQUISITIONS AND EXCHANGES 
RELATED TO RETENTION AND MANAGEMENT OR 
DISPOSITION OF THE FEDERAL PUBLIC LANDS 


I. INTRODUCTION 
A. Preface. 


By Act of September 19, 1964, 1/ Congress established the 
Public Land Law Review Commission (henceforth PLLRC) to con- 
duct a comprehensive review of the public lands of the United 
States. 


Pursuant thereto, Congress vested the PLLRC with the 
statutory responsibility, among other things to (1) ''study existing 
statutes and regulations governing the retention, management, and 
disposition of the public lands"; and (2) ''review the policies and 
practices of the federal agencies charged with administrative juris - 
diction over such lands insofar as such policies and practices relate 
to the retention, management, and disposition of these lands." 2/ 


This is one of a series of studies designed to provide a basis 
for carrying out the statutory directive that the Commission recom- 
mend to the President and the Congress ''such modifications in exist- 
ing laws, regulations, policies, and practices as will, in the judg- 
ment of the Commission, best serve to carry out the policy" that 
"public lands of the United States shall be (a) retained and managed 
or (b) disposed of, all in a manner to provide the maximum benefit 
for the general public." 3/ 


B. Subject of the Study. 


The subject of this study is the legal bases and administra- 
tive application of the methods and procedures involved in enlarging 
or diminishing the public land bases through either direct acquisition 


i/ Pub. L. No. 88-606, 78 Stat. 982, as amended Pub. L. 90-213, 
Bl Stat. 660, 43 U.S.C. §§ 1391-1400 (Supp. IV, 1965-1968). 


2/ 43 U.S.C. § 1394 (1964). 
3/- Id. 


of nonfederal lands by purchase, donation, or otherwise, or the 
exchange of public lands for nonfederal lands. 


The exchange and acquisition operations of the govern- 
ment relating to public lands are principally carried on by the 
Bureau of Land Management, the National Park Service, the 
Bureau of Sport Fisheries and Wildlife, and the Forest Service. 
These agencies each have their individual and separate purposes 
and functions, and therefore, it is axiomatic that each approaches 
the issue of acquisition and exchange from a different vantage 
point. This study reviews the treatment of pertinent aspects of 
the exchange and acquisition of lands within the jurisdiction of 
each of these principal federal agencies. The purpose is to pro- 
vide a comprehensive description of the existing system of laws, 
regulations, policies and practices providing for the enlargement, 
adjustment, or diminution of the land base through either direct 
acquisition or exchange. Typical of the questions reviewed are 
(1) whether the administration and interpretation of a statute is 
consistent with the rational guidelines or restrictions of the 
statute; (2) whether the statute authorizes or is construed as per- 
mitting options or other procedures prior to acquisition deemed 
to prevent or alleviate price escalation; (3) whether the interest 
received is less than a fee and the effect of a less than fee inter- 
est on a particular agency program; (4) the policy of the statute 
and/or administrative agency with respect to provision for reser- 
vation of minerals, rights of way, removal of products, or other 
interests by the government or private party; (5) the extent of 
cooperation between the: state. and-the! federal agency in acquisi- 
tion, or exchange programs required by statute or administrative 
practice, 


Cc. Description of the Study. 


The general objective of the study is to provide analysis 
and data that will be helpful to the PLLRC in making recom- 
mendations for modification, if any, of the laws or rules and 
regulations relating to the acquisition and the exchange of the 
public lands that may be necessary to assure that the public 
lands of the United States shall be retained and managed, or dis- 
posed of in a manner to provide the maximum benefit for the 
general public. 


In order to produce the data the Commission will need 
to carry out its statutory mandate, this study pursues the fol- 


lowing specific objects; 
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(1) on an agency by agency basis, review and describe 
the statutes of general applicability, their legislative history, 
decisions, regulations, policies, and practices relating to the 
exchange and acquisition of public lands to determine whether the 
existing system is in consonance with the statutory policy fdr the 
use of such procedures; 


(2) review and evaluate specific statutes designated by 
the Commission, indicating the rationale of the statute, signifi- 
cant restriction on the acquisition and exchange authority, statu- 
tory guidelines for the administration of the statute; the current 
administrative regulations and procedures, and their consistency 
with the statutory purpose and standards; 


(3) describe and evaluate the current operating procedures 
for each agency; 


(4) evaluate the operational statistics supplied by each 
agency for the last ten years to demonstrate the manner, extent 
and emphasis of the utilization of the statutory authority to effect 
acquisitions and exchanges; 


(5) review and evaluate selected casesstudies as a means 
of checking the actual operation of the statutory and regulatory 
system established for acquisitions and exchanges; and 


(6) identify problem areas and discuss possible alterna- 
tives to the existing system for solving some of those problems. 


yh 
a 


Il. THE EXISTING FEDERAL SYSTEM 


A. The Bureau of Land Management. 


The administrative jurisdiction of the Bureau of Land 
Management (BLM) extends to the management of all of the public, 
acquired, and submerged lands under the authority of the Secre- 
tary of the Interior. 1/ To avoid unnecessary property acquisi- 
tions, other executive agencies may, by transfer or special use 
permit, acquire from the BLM excess, unreserved public do- 
main, or surplus real property which meets that agency's par- 
ticular requirements. 2/ Transfers from one federal agency to 
another of administrative jurisdiction over federal lands are con- 
sidered herein primarily to distinguish them from "exchanges" 
which refer to transactions between the United States and non- 
federal landowners. Interdepartmental and interagency transfers 
of administrative jurisdiction are not governed by the statutory 
provisions for exchanges or acquisitions of public lands. The 
principles governing transfers have been discussed in the PLLRC's 
"Study on Withdrawals and Reservations of Public Lands". Thus, 
while "transfers" are an important part of the available tech- 
niques for public land management, they must be distinguished 
from acquisitions of lands by donation, purchase, condemnation 
or exchange, which are the principal subject of this study. 


Incidental to the execution of the Secretary of the Interior's 
programs relating to the management of these lands for multiple 
use purposes, the BLM is authorized to exercise the statutory 
authority of the Secretary to acquire by purchase or condemnation 
adequate access to the lands it is required to manage. 3/ How- 
ever, the BLM has no general acquisition authority; its manipula- 
tion of lands to facilitate program management is achieved by 
exchange of public lands for private holdings or by leases of non- 
federal grazing lands. 


1/ BLM Manual § 235.1A (1968). 
2/ Bureau of the Budget Circ. No. A-2 (Apr. 5, ee 
3/ BLM Manual § 2130 (1968). 


Section 8 of the Taylor Grazing Act of 1934 as amended, 4/ 

is the major general statute applicable to exchanges of BLM lands. 
The exchange procedure permits the government to acquire lands 
having public use values without expending public funds and without 
increasing government holdings in the area. The Cimssification and 
Multiple Use Act of 1964 5/ also applies to exchanges. 6/ Both the 
lands offered and selected for exchange must be classified as suitable 
for exchange, that is, the proposed exchange must be in accord with 
the highest and best use or uses of the subject lands. No negotiations 
for the exchange of lands will therefore be permitted unless the lands 
have been classified as subject to exchange. The single exception to 
the classification requirement is a state exchange application under 
section 8(c) of the Taylor Grazing Act. This exception was intended 

by Congress. 


Leasing of nonfederal lands to further BLM management of 
federal grazing lands is authorized by the Pierce Act of 1938. 7/ 


With the exception of preliminary negotiations for exchanges 
which are conducted by the bureau or agency which will administer 
the lands if the exchange is completed, the exchange procedure lies 
completely within the administrative jurisdiction of the BLM. 


1. The Taylor Grazing Act. 8/ 
a. The 1934 Act. 


(1) Background: legislative history. For more than 
twenty years prior to the passage of the Taylor Grazing Act in 1934, 


attempts were made to pass legislation which would stabllize the 
livestock industry through the conservation and utilization of the 
public lands of the United States. The consolidation 


4/ Act of June 28, 1934, ch. 865, § 8, 48 Stat. 1272 as amended; 
43 U.S.C. § 315g (1964). | Doe ee Y 


5/ Act of Sept. 19, 1964, 78 Stat. 986; 43 U.S.C. § 1415 (1964); 43 
C.F.R. § 1727.0-3,(1969). 


6/ 43 C.F.R. § 2244.1 - 2(c) (1969). 


7/ Act of June 23, 1938, 52 Stat. 1033; 43 U.S.C. § 315m-l1-m-4 
(1964). 


8/ Act of June 28, 1934, ch. 865, § 8, 48 Stat. 1272; 43 U.S.C. 
§ 315g (1964) 


of federal holdings into compact grazing districts was a recog- 
nized requisite to the effectiveness of such a program. To this 
end provision was made for the exchange of lands between the 
Federal Government and private holders or the states. Provision 
was also made for the acceptance of gifts of land by the govern- 
ment. The exchange provisions of one of the early legislative 
proposals 9/ was virtually the same as the initial version of the 
bill 1Y which became the Taylor Grazing Act. The derivation, 
purpose and scope of the exchange provision of the earlier legis- 
lation were supported by the Forester, Department of Agriculture, 
as follows: 


Section 8 is a land exchange authorization which 
in scope and language is patterned after the authority 
Congress has already granted to the Department of 
Agriculture in acquiring lands within the boundaries 
of national forests by giving in exchange an equal 
value of other national forest lands, with a business- 
like provision covering reservations of different 
kinds which may from time to time be desirable or 
necessary. In addition, this section gives the Secre- 
tary of the Interior authority to acquire any lands 
within the boundaries of the district and not in Govern- 
ment ownership by giving in exchange not to exceed 
an equal value of public lands not within the district. 
This provision, it seems to me, is very desirable, 
and, in fact, absolutely essential to the ultimate de- 
velopment of a valuable and effective system of 
grazing districts. Furthermore, the Secretary of 
the Interior would have exactly the same authority 
to deal with a State or county as with any other owner 
of lands, thereby promoting the consolidation of hold- 
ings to the mutual advantage of the county, State, and 
Federal Government. 11/ 


_9/ H.R. 11816, 72d Cong., Ist Sess. (1932). 


10/ H.R. 2835, 73d Cong., lst Sess. (1933), which was intro- 
duced in the next session as H.R. 6462, 73d Cong., 2d Sess. 
(1934). . 


1l/ H.R. Rep. No. 1719, 72d Cong., Ist Sess. 10 (1932) (Mr. 
R. Y. Stuart, Forester, Dept. of Agric.). 
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The exchange provision of H.R. 11816 allows the government to 
accept lands offered within a grazing district and permits the 
offeror to exchange those lands for lands outside the grazing dis- 
trict, provided the selected lands do not exceed the value of the 
offered lands, and provided that the exchange is to the mutual 
advantage of the offeror and offeree. 


Hearings held in 1933 and 1934 by the House Committee 
on Public Lands 12/ in preparation of a final bill for floor action, 
reveal two key areas of concern over the operation and effect of 
the exchange provision: (1) the possibility that the provisions 
would permit the perpetration of fraud on the government, that is, 
the exchange of poorer land for better land achieved by misrepre- 
senting the condition or value of the land to the government, par- 
ticularly with respect to mineral and timber lands; and (2) the 
absence of a provision requiring the retention of mineral:rights 
by the government in lands that are selected by a state offeror. 13 / 
These concerns did‘not:cause theiCommittee:to‘ater the provisions 
of the bill which it reported to the House floor. That bill provided: 


Sec. 8. That where such action will promote 
the purposes of the district or facilitate its admini- 
stration, the Secretary be, and he hereby is, au- 
thorized, in his discretion, to accept on behalf of 
the United States any lands within the exterior bound- 
aries of a district as a gift, or, when public interests 
will be benefited thereby, he is hereby authorized, in 
his discretion, to accept on behalf of the United States 
title to any lands within the exterior boundaries of said 
grazing district and in exchange therefor to issue © 
patent for not to exceed an equal value of grazing dis- 
trict land or of unreserved surveyed public land in 
the same [county or if any suitable lands cannot be 
found in the county, in any other part of the same] 
State: Provided, That before any such exchange shall 
be effected, notice of the contemplated exchange, 
describing the lands involved, shall be published once 
each week for four successive weeks in some news- 
paper of general circulation in the county or counties 


22/ Hearings on H.R. 2835 and 6462 Before the House Comm. 
on Public Lands, 73d Cong., lst Sess. (1934), [Hereinafter 
cited as House Hearings on H.R. 2835 and H.R. 6462.] 

13/ Id. at 14-17, 90-92, 187. (Representative White of Idaho.) 


od pie 


in which may be situated the lands to be accepted, 
and in the same manner in some like newspaper 
published in any county in which may be situated 

any lands to be given in such exchange; lands con- 
veyed to the United States under this Act shall, 

upon acceptance of title, become public lands and 
parts of the grazing district within whose exterior 
boundaries they are located: Provided further, 

That either party to an exchange may make reser- 
vations of minerals, easements, or rights of use, 
the values of which shall be duly considered in de- 
termining the values of the exchanged lands. Where 
reservations are made in lands conveyed to the 
United States, the right toenjoy them shall be sub- 
ject to such reasonable conditions respecting ingress 
and egress and the use of the surface of the land as 
may be deemed necessary by the Secretary of the 
Interior. Where mineral reservations are made in 
lands conveyed by the United States, it shall be so 
stipulated in the patent, and any person who acquires 
the right to mine and remove the reserved mineral 
deposits may enter and occupy so much of the sur- 
face as may be required for all purposes incident to 
the mining and removal of the minerals therefrom, 
and may mine and remove such minerals, upon pay- 
ment to the owner of the surface for damages caused 
to the land and improvements thereon. 


The material in brackets represents the deletions made by the 
Committee from the bill as it read at the commencement of the 
hearings. The reasons for the deletion are expressed by the 
Secretary of Agriculture in a communication to the House Com- 
mittee on Public Lands: 1.4/ 


The interpolation of the words "'county or if 
any suitable lands cannot be found in the county, 
in any other part of the same * * *'' unnecessarily 
restricts the exchange authority granted by this 
section in that before any exchange could be made 
it would be necessary to carefully determine and 
certify that no suitable lands could be selected in 


14/ H.R. Rep. No. 903, 73d Cong., 2d Sess. 9 (1934). 
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the county containing the offered lands. This 
seems to be a needless restriction. There is no 
such restriction in the General Exchange Act of 
March 20, 1922 (42 Stat. 465), applicable to 
national forests, and it is not apparent that one 
is necessary in the bill H.R. 2835. 


Thus, as reported to the floor of the House, H.R. 6462: 


(1) made exchanges completely discretionary with the 
Secretary of the Interior; 15/ 


(2) limited the exchange basis to lands of "equal value"; 
and 


(3) provided that either party to the exchange might make 
reservations of minerals, easements or rights to use, but did not 
require any reservation of minerals tad%he government. 


In presenting and explaining the provisions of H.R. 6462 
to the House prior to debate, Representative De Rouen,. Chairman 
of the House Committee on Public Lands, stressed the discretion- 
ary aspect of the exchange provision: 16/ 


Section 8, recognizing that these districts will 
necessarily contain lands in private ownership 

or owned by States or railroads, makes provision 
for the Secretary of the Interior, in his discretion, 
to make exchanges of lands for the mutual benefit 
of those concerned, 


The debate on the House side was concerned primarily with 
whether Interior or Agriculture would administer the measure. 1%/ 
Representative White of Idaho was the only participant who raised 
the specter of the possible bilking of the government by the 


15/ House Hearings on H.R. 2835 and H.R. 6462, 14 (Secretary 
of the Interior Ickes, Interior Representative Fahy). 


16/ 78 Cong. Rec. 6347 (1934) (emphasis added). 
1?/ Id. at 6354-56, 6359-61, 6365-66, 


exchange of valueless for valuable holdings. 18/ There was no 
floor discussion of the bases for valuation of the land offered for 
exchange, nor was there a discussion of the "discretionary" 
nature of the authority conferred upon the Secretary of the 
Interior. | 


Subsequent to House action on the bill and referral to the 
Senate, the Senate Committee on Public Lands and Surveys held 
hearings into the nature and effect of the House's offering. 19/ 
This inquiry dealt with several issues, 


(a) Mineral rights. Although con- 
cern over potential use of the exchange provision to deprive the 
government of valuable mineral and timber rights was expressed 
by Representative White, 20/ it was the consensus of those par- 
ticipating in the discus sion that if the lands exchanged were 
mineral, the government would convey full mineral rights in the 
selected lands, and that if the government sought to assert re- 
striction of mineral rights in the selected lands, the exchange 
applicant would have the same right to reserve the minerals in 
the lands he would convey. 21/ 


(b) Consolidation. Permitting con- 
solidation of holdings within or without a grazing district was con- 
sidered objectionable only when applied to private exchanges. 22 / 
"Mutually advantageous" 23/ exchanges of base land within or with- 
out a grazing district were particularly favored since such ex- 
changes would encourage the state to consolidate its holdings, 
permitting the formation and administration of compact grazing 
districts of its own. 24/ 


18/ Id. at 6361. 


19/ Hearings on H.R. 6462 Before the Senate Comm. on Public 
Lands and Surveys, 73d Cong., 2d Sess. (1934). [Hereinafter 
cited as Senate Hearings on H.R. 6462 “al . 

20/ Id. at 182-83. 

2l/ Id. at1l. 

22/ Id. at 95. 

23/ Id. at 16 (Senator O'Mahoney); 95, 96 (Senator King). 

24/ Id. at 16, 95-97. 
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(c) Value. The discussion of 
the concept of land value in the exchange process was limited. 
However, it did indicate that equal value was considered the 
prerequisite for a trade. 25/ 


(d) Discretion. The treatment 
of discretionary versus mandatory exchanges was discussed only 
in a limited way by a few participants in the hearings: (1) the 
statement of Senator King emphasizing that exchange is dis- 
cretionary with the Secretary of the Interior; 26/ and (2) the 
affirmative unembellished response of Wyoming Governor 
Miller to an inquiry by Senator ©'Mahoney as to whether state 
efforts at consolidation would be more effective if the exchange 
provision were amended to make state exchanges mandatory. 27/ 


(e) Scope of the exchange pro- 


vision restriction to implementation of a special rather thana : 
general purpose. A colloquy among Mr. Havell representing the 


Department of the Interior, Senator O'Mahoney, and Representa- 
tive Taylor, points up the restriction of the "exchange" provision 
to assistance in establishing and administering grazing district: 


Sen. O'Mahoney: In other words, any owner, pri- 
vate or public, within the district may under the 
terms of this bill make an exchange of his land? 


Mr. Havell: Yes, Sir. 


Representative Taylor: But I would like to say 
that under this bill it is not intended to make a 


general exchange arrangement outside, where they 
have nothing to do with this bill. 28/ 


At the conclusion of these hearings the Senate Committee 
proposed to amend the House-passed bill to permit the state to 
offer lands as a basis of exchange which lay both within and with- 
out the exterior boundaries of a grazing district. It sought to 


25/ Id, at 94-97 (Senator King). 
2 6/ Id. at 97. 


27/ Id. at 195, This position was also taken by the Executive 
Secretary of the Utah Land Board, Mr. G.A. Fisher. Id. at 213. 


28/ Id. at 98. 
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accomplish this objective and also to alter the ''discretionary" 
nature of the Secretary's authority with respect to state ex- 
changes by: 


(1) deleting the discretionary language--"'be and he here- 
by is, authorized in his discretion''--and replacing it with ''is 
authorized and directed" language of a more mandatory tone; and 


(2) by inserting an additional paragraph in the exchange 
provision: 


Upon application of any State to exchange lands 
within or without the boundary of a grazing district. 
the Secretary of the Interior is authorized and 
directed, pursuant to the provisions of this section 
as provided for privately owned lands, to proceed 
with such exchange at the earliest practicable date 
and to cooperate fully with the State to that end, but 
no State shall be permitted to select lieu lands in 
another State. . . . 29/ | 


The exchange provision was adopted in this form without discussion 
by the Senate, 30/ acceded to in conference, 31/ and passed to 
become the Taylor Grazing Act of 1934. 


(2) ‘Language: of the 1934 act as 
originally enacted. The Act of 1934 reads as follows: 


Sec. 8. That where such action will promote the 
purposes of the district or facilitate its administra- 
tion, the Secretary is authorized and directed to ac- 
cept on behalf of the United States any lands within 
the exterior boundaries of a district as a gift, or, 
when public interests will be benefited thereby, he 
is authorized and directed to accept on behalf of the 
United States title to any privately owned lands with- 
in the exterior boundaries of said grazing district, 
and in exchange therefor to issue patent for not to 


29/ 78 Cong. Rec. 11149 (1934). 
30/ Id. 
31/ 78 Cong. Rec. 12167-68 (1934).. 
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exceed an equal value of surveyed grazing district 
land or of unreserved surveyed public land in the 
same State or within a distance of not more than 

50 miles within the adjoining State nearest the base 
lands: Provided, That before any such exchange 
shall be effected, notice of the contemplated ex- 
change, describing the lands involved, shall be 
published by the Secretary of the Interior once 

each week for 4 successive weeks in some news- 
paper of general circulation in the county or coun- 
ties in which may be situated the lands to be ac- 
cepted, and in the same manner in some like news- 
paper published in any county in which may be situ- 
ated any lands to be given in such exchange; lands 
conveyed to the United States under this act shall, 
upon acceptance of title, become public lands and 
parts of the grazing district within whose exterior 
boundaries they are located: Provided further, That 
either party to an exchange may make reservations 
of minerals, easements, or rights of use, the values 
of which shall be duly considered in determining the 
values of the exchanged lands. Where reservations 
are made in lands conveyed to the United States, the 
right to enjoy them shall be subject to such reason- 
able conditions respecting ihgness and egress and 
the use of the surface of the land as may be deemed 
necessary by the Secretary of the Interior. Where 
mineral reservations are made in lands conveyed 
by the United States, it shall be so stipulated in the 
patent, and any person who acquires the right to 
mine and remove the reserved mineral deposits 
may enter and occupy so much of the surface as may 
be required for all purposes incident to the mining 
and removal of the minerals therefrom, and may 
mine and remove such minerals, upon payment to 
the owner of the surface for damages caused to the 
land and improvements thereon. Upon application 
of any State to exchange lands within or without the 
boundary of a grazing district the Secretary of the 
Interior is authorized and directed, pursuant to the 
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provisions of this section as provided for pri- 
vately owned lands, to proceed with such ex- 
change at the earliest practicable date and to 
cooperate fully with the State to that end, but 
no State shall be permitted to select lieu lands 
in another State. 32/ 


(3) Executive construction of sie act. 


(a) Executive Order No. 6910. By 
Executive Order No. 6910 of November 26, 1934, the President 
sought to implement the purposes of the aagior Grazing Act by 
withdrawing "all of the vacant, unreserved and unapprop riated 
public land" in certain states until the Secretary could classify 
them ''for the purpose of effective administration of the pro- 
visions of [the Taylor Grazing Act].'' 33/ Solicitor Margold of 
the Department of the Interior was of the opinion that this with- 
drawal rendered the exchange provision of the Act inoperative. 
Such lands were in a withdrawn status, they were technically not 
public lands, and hence not open for selection under section 8, 34/ 
The Solicitor suggested that the remedy for this impasse was to 
have the order revoked as to particular tracts or to have it 
amended so as to permit exchanges generally, 35/ 


The latter course was followed by the President on May 
20, 1935. On that date he issued an Executive order amending 
Executive Order 6910 to permit exchanges, The amending order, 
in pertinent part, provides: 36/ 


Whereas in the administration of the said act 
of June 28, 1934... . it has been found expedient 
and necessary to permit consummation of exchanges 
of lands pursuant to the provisions of section 8 of the 
act: 


32/ WetofIumé 28, 1934, ch. 865, § 8, 48 Stat. 1272; 43 UWS ..Ce 
§ 315g (1964). 

33/ Withdrawal of Public Lands in Connection With Taylor Graz- 
ing Act, 55 1.D. 70, 72 (1934). 

34/ Executive Withdrawal Order of November 26, 1934 as Affect- 
ing Taylor Grazing Act, 55 1.D. 205, 210 (1935). 

35/ Id. at 209. 


36/ Order amending Exec. Order 6910 of November 26, 1934, 55 
T.D. 261 (1935). H 


Now, Therefore, . .. the said Executive 
Order... is hereby amended soas.. . (2) 
to authorize the Secretary of the Interior, in 
his discretion and in harmony with the purposes 
of the said act of June 28, 1934, to accept title 
to base lands in exchange for other land subject 
to such exchange under the terms of the said act. 


Shortly thereafter, in June of 1935, in the course of hearings 
conducted before the Senate Committee on Public Lands and 
Surveys on a bill to amend the Taylor Grazing Act, 37/ Senator 
O'Mahoney, presented with testimony by various state officials 
that the states were impeded in their exchanges by the repre- 
sentation of the Interior Department that the Executive Order of 
November 26, 1934 withdrew lands needed for selection for the 
exchange program, stated that it was his opinion that the Execu- 
tive could not suspend the operation of a legislative act such as 
the exchange provision. 38/ However, he also noted that the 
question was mooted by the May 20, 1935, Executive Order 
amending the withdrawal. 39/ 


Thus, the general withdrawal order of November 26, 1934, 
does not preclude the exchange of lands under section 8 of the _ 
Taylor Grazing Act. However, other specific withdrawals of 
land do preclude their consideration for exchange purposes, un- 
less the withdrawal is released. 40/ 


(b) Interpretation of the au- 
thorising language: mandatory vs. discretionary. There has 


never been any question that the Secretary's authority with re- 
spect to exchanges of privately owned lands under the 1934 act 


ay Hearings on S. 2539 Before the Senate Comm. on Public 
Lands and Surveys, 74th Cong., lst Sess. (1935). [Hereinafter 
cited as Hearings on S. 2539.] 

38/ Id. at 51. 

39/ Id. 

40/ See Case Study No.2}pp536343 infra where the release of 
federal lands sought for a private exchange from an existing re- 
clamation withdrawal was obtained by the proponents from the 


Bureau of Reclamation as a prerequisite to consideration by the 
BLM of the proposed exthange under Section 8 of the Taylor Act. 
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as amended, is purely discretionary. He is directed to proceed 
with such an exchange only ''when public interests will be bene- 
fited thereby.'' However, if Congress intended to make the 1934 
act mandatory with respect to state exchanges, that intent was 
defeated by poor draftsmanship. The 1934 act authorizes and 
directs the Secretary to exchange offered state lands within or 
without a grazing district for public lands within the state "in 
the manner provided for the exchange of privately owned lands 
in this section.'' Herein lies the ambiguity. This section au- 
thorizes and directs acceptance of gifts and land exchanges when 
those gifts or exchanges will benefit the public interests as set 
forth in the Act; it further conditions the exchange by restricting 
it to lands of equal value. This draftsmanship was clearly sus- 
ceptible to the interpretation placed upon it by Solicitor Margold 
in an opinion issued in October 1934. 41/ It was Solicitor 
Ma.rgold's position that: 


. . « It cannot be doubted that Congress therein 
authorized only those exchanges which will benefit 
the public interests in regulation of grazing on the 
public range under the Taylor Act. Exchanges other 
than these would be without legal authority. ... 

[I]t is my opinion that . . . it is the duty of the Sec- 
retary of the Interior, upon the filing of a proper 
application to determine whether the public interests 
will be benefited by the proposed exchange, 42/ 


As the result of this opinion and the regulations implementing 
the Act (discussed infra), the interpretation placed upon section 
8 of the 1934 act is that the granting of exchanges is mandatory 
if and when the Secretary finds such exchanges in the public 
interest. 43/ 


Although this section was susceptible to the construction 
placed upon it by the Department of the Interior, Senator Adams 
questioned the good faith of the Department in so interpreting the 


at/ Land Exchange With States Under Taylor Grazing Act, 55 
I.D. 9 (1934). 


42/ 4a. at 11-12. 
43/ Instructions, 55 1.D. 484 (1936). 
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section, 44/ It was his opinion, propounded in hearings held 

on proposed amendments to the Act, that the bill would not have 
been passed if there had been any doubt that the provision for 
state exchanges was mandatory. He further suggested that the 
Department was aware of the intention of the committee drafting 
the legislation and should have so construed it. 45/ 


Assistant Solicitor Poole, who had sat in Executive 
Session with the Senate Committee on Public Lands and Surveys 
in the final preparation of the 1934 Act, responded to this point: 


. . . it certainly was my understanding at that 
time that that provision was meant to be manda- 
tory insofar as it was possible, despite the fact 
that the question of value was one to be deter- 
mined by the Secretary. 


However, we felt that it was not the inten- 
tion of the committee to make possible a system 
of exchange which would utterly destroy the graz- 
ing privileges that persons living within the dis- 
trict for years would be entitled to. 46/ 


It was, in Solicitor Poole's opinion, because the states in con- 
junction with private individuals were selecting lands, not to 
consolidate the state's grazing imtérests but to benefit certain 
individuals and frustrate the grazing privileges of persons who 
had been utilizing the range theretofore, that the Department 
interpreted the statute to insure a ''public interest" requirement. 
He further urged that if the section were to be made effectively 
and completely mandatory, safeguards would have to be inserted 
to insure that no impediment to the administration of the grazing 
district would be presented and that the grazing privileges of 
those who had lived in an area would not be jeopardized. 47 / 


44/ Hearings on S. 2539, 47-48. 
48/ Id. 

46/ Id. at 69-70. 

47/ Id. at 69-72. 
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(c) Scope of the exchange 
provision: restriction to implementation of a specific purpose. 


In ancopinion rendered in October of 1934, 48/ contemporaneous 
with the enactment of the Taylor Grazing Act, Solicitor Margold 
held that the exchange provision is operative only when the ex- 
change will benefit the public interests "which are enunciated 

in the Taylor Grazing Act and are served thereby.'' 49/ Taken 
in isolation this language read in conjunction with the classifi- 
cation section (Section 7) might give credence to the position that 
the exchange provision is one of general rather than specific ap- 
plication. However, read in context, the language uniformly 
points to limited applicability. The Solicitor also stated that ex- 
changes are authorized when they 


. . . will benefit the public interests which are 
enunciated in the Taylor Grazing Act and are 
served thereby. It cannot be doubted that Congress 


therein authorized only those exchanges which will 
benefit the public interests in regulation of grazing 


on the public range underthe Taylor Act. Ex- 


changes other than these would be without legal 
authority. 50/ 


Again, the Solicitor stated that: 


. . . it is my opinion that section 8 authorizes 


only those exchanges of State lands which will 
benefit the public interests in control of grazing 
on the public range under the Taylor Act. . . . 51/ 


This administrative construction appears consistent with the 
legislative history previously discussed indicating that Section 

8 exchanges were to relate to improvement of grazing on the 
federal lands, 52/ It would thus follow that , except to the extent 


48/ Land Exchange With States Under Taylor Grazing Act, 55 
I.D. 9 (1934). 


49/ Id. at ll. 
50/ Id. (emphasis added). 
51/ Id. at 12 (emphasis added). 


5@/ See Senate Hearings on H.R. 6462, 98 (remarks of 


Representative Taylor). 


eye eee 


that Congress has altered its intent by legislative action, the exchange 
provision of the Act is not to be utilized for the effecuation of general, 
multiple purpose usage exchanges, but rather is strictly limited to 
procuring exchanges for the implementation of grazing policy. 53/ 


However, almost 20 years later, the Department in effect 
reversed this prior construction and legislative intent in contending 
that exchanges could be made to further any land management policy 
without regard to whether it was tied to grazing or range stabilization 
purposes. Secretary of the Interior Udall in the La Rue decision 
obserwed that; 54/ 


Section 8 itself sets up different standards for 
acceptance of gifts and the making of exchanges. 
Only when acquisition of the offered land will pro- 
mote the purposes of a grazing district or facili- 
tate administration of the public lands may a gift 
of land be accepted. Neither the test for gifts nor 
the ''public interests'' test need be applied when 
States apply to exchange lands... 


It is true that a former Solicitor of this De- 
partment expressed the opinion shortly after the 
passage of the act that section 8 authorized and 
directed acceptance of gifts and land exchanges 
only when the proposed gifts or exchanges will 
benefit the public interests which are enunciated 
in the Taylor Grazing Act and are served thereby 
(55 1.D. 9 (1934) ). However, at that time the pro- 
vision for private exchanges was part of the same 
sentence providing for acceptance of gifts and the 
sentence commenced with the clause ''where such 
action will promote the purposes of the [grazing] 
district or facilitate its administration." It is 
possible that the Solicitor misread this clause as 
applying also to private exchanges. In any event, 
since the complete revision of the section by the 

1 1938attte set outthe provisiqns for.gifts and pri- 
vate exchanges in separate paragsaphs, (a) and (b), 


53/ An exchange will, however, not be approved even if the offered 
land is of potential long-range grazing benefit, and the selected land 
is presently useful for grazing, if the development of the area in 
which the selected land lies indicates that its utilization for grazing 
in the future would be infeasible. Albert Mendel, A-2622 (Interior 
Dec., May 4, 1951). 


54/ W. Dalton La Rue, 69 1.D. 120, 127 (1962). 
Bal = 


it does not appear that the Department has held 

that the "public interests'' which must be benefited 
by a private exchange must be entirely those related 
to grazing. 


It is interesting to note that the complete revision contained no 
discussion indicating that a departure from the intent of the exchange 
provision serving only the fulfillment of grazing and range regulation 
was intended by Congress.5 Tke-use that the Department eventually 
intended to put the exchange provision to, albeit perhaps a 

salutary use, was not contemplated by or authorized by Congress. 55/ 
Since the La Rue decision in 1962 relied upon the changes made bye 
the 1936 amendment to the Act, this amendment which remains the 
present law, is important to the understanding of the present scope 
of BLM's exchange authority under Section 8. 


b. Amendments to the Act. 


(1) The (present law) 1936 amendment. 56/ 


(a) Legislative history. In 1935 hearings 
were held on legislation to amend the 1934 Taylor Grazing Act. 5F/ 


These Senate hearings produeed the following suggestions for 
change: 


1. School lands. Surveyed or un- 
surveyed school lands were considered to be a proper basis for 
exchange. 58/ 


2. Restrictions: exchange within or 
without a grazing district. It was suggested that if compact grazing 
areas are left, the state, as well as being able to offer lands within 
or without a grazing district for exchange, should be able to 
select lands within a district. 39/ 


55/ See the discussion of the legislative history of the Act, 
Di yo mc ore 


56/ With two minor modifications made in the 1948 and 1962 amend- 
ments discussed infra, the law as amended in 1936 remains the law 
today. 


57/ Hearings on S. 2539, 
26/ le vations, 1 O8 


59/ Id. at 23-24, 
ay A 


3. Mandatory vs. discretionary 


exchanges. The language of the 1934 Act was characterized as 
almost making state exchanges mandatory but falling just short 

of it in that the Department interpreted the section to provide 

that exchange depended upon the benefit to the grazing district. 60/ 
It was the consensus that the act was intended to and should make 
exchange of state lands mandatory, 61/ providing that the values 
of the land exchange were equal, 62/ and provided that the legis - 
lation were drafted carefully to insure that the administration of 
the district would not be impeded by the exchanges. 63/ 


H.R. 10094, 64/ which was the initial bill introduced in 
the Second Session of the 74th Congress to amend the Act, sought 
to make only one change in the text of the Act, i.e., to extend the 
protection of the Act to an additional 63 million acres of land. 65/ 
After House action, the bill was referred to the Senate. Asa re- 
sult of the hearings held the previous session, additional amend- 
ments of substance were inserted in the bill by the Senate Com- 
mittee and were accepted without debate. The Senate Committee 
on Public Lands and Surveys summarized the effect of the amend- 
ments proposed to section 8 as follows: 


It is proposed to amend section 8 so as to make 
mandatory the exchange of lands upon application 
of a State owning lands within a grazing district, 
and otherwise to perfect the section. It is also 
provided that no fees shall be charged for such 
exchanges and that advertising expenses for such 
exchanges shall be divided equally between the 
United States and the State or other applicant 
making the exchange. 66/ 


607 Id. at 47. See id. at 69-70. 

61/ Id, at 31, 47-48, 49. See id. at 69-70. 
62/ Id. at 50, 64, 69-70. 

63/ Id. at 69-72. 

64/ 80 Cong. Rec. 3815-16 (1936). 

65/ 80 Cong. Rec. 3815-16, 9849 (1936). 


6.6/ S. Rep. No. 2371, 74th Cong., 2d Sess. 2 (1936) (emphasis 
added). 
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(b) Statutory provision. As amended 
the Act provided: 


Sec. 8. (a) That where such action will pro- 
mote the purposes of the district or facilitate its 
administration, the Secretary is authorized, for 
the purpose of this act only, to accept on behalf 
of the United States any lands within the exterior 
boundaries of a grazing district as a gift. 


(b) When public interests will be benefited 
thereby the Secretary is authorized to accept on 
behalf of the United States title to any privately 
owned lands within or without the boundaries of 
a grazing district, and in exchange therefor to 
issue patent for not to exceed an equal value of 
surveyed grazing district land or of unreserved 
surveyed public land in the same State or within 
a distance of not more than 50 miles within the 
adjoining State nearest the base lands, 


(c) Upon application of any State to exchange 
lands within or without the boundaries of a grazing 
district the Secretary of the Interior shall, and is 
hereby directed to proceed with such exchange at 
the earliest practicable date and to cooperate fully 
with the State to that end, but no State shall be per- 
mitted to select lieu lands in another State. The 
Secretary of the Interior shall accept on behalf of: 
the United States title to any State-owned lands 
within or without the boundaries of a grazing dis- 
trict, and in exchange therefor issue patent to sur- 
veyed grazing district land not otherwise reserved 
or appropriated or unappropriated and unreserved 
surveyed public land; and in making such exchange 
the Secretary is authorized to patent to such State, 
land either of equal value or of equal acreage: 
Provided, That no State shall select public lands in 
a grazing district in furtherance of any exchange 
unless the lands offered by the State in such exchange 
lie within such grazing district and the selected lands 
lie in a reasonably compact body which is so located 
as not to interfere with the administration or value 
of the remaining land in such district for grazing 
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purposes as set forth in this act, 


When an exchange is based on lands of equal 
acreage and the selected lands are mineral in 
character, the patent thereto shall contain a reser- 
vation of all minerals to the United States; and in 
making exchanges of equal acreage the Secretary 
of the Interior is authorized to accept title to 
offered lands which are mineral in character, 
with a mineral reservation to the State. 


For the purpose of effecting exchanges based 
on lands of equal acreage the identification and 
area of unsurveyed school sections may be deter- 
mined by protraction or otherwise. The selection 
by the State of lands in lieu of any such protracted 
school sections shall be a waiver of all of its right 
to such sections. 


(d) Before any such exchange under this section 
shall be effected, notice of the contempleted ex- 
change, describing the lands involved, shall be 
published by the Secretary of the Interior once each 
week for 4 successive weeks in some newspaper of 
general circulation in the county or counties in which 
may be situated the lands to be accepted, and in the 
same manner in some like newspaper published in 
any county in which may be situated any lands to be 
given in such exchange; lands conveyed to the United 
States under this act shall, upon acceptance of title, 
become public lands, and if located within the ex- 
terior boundaries of a grazing district they shall be- 
come a part of the district within the boundaries of 
which they are located: Provided, That either party 
to an exchange based upon equal value under this 
section may make reservations of minerals, ease- 
ments, or rights of use. Where reservations are. 
made in lands conveyed either to or by the United 
States the right to enjoy them shall be subject to 
such reasonable conditions respecting ingress and 
egress and the use of the surface of the land as may 
be deemed necessary. Where mineral reservations 
are made by the grantor in lands conveyed by the 
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United States, it shall be so stipulated in the 

patent, and any person who prospects for or ac- 
quires the right to mine and remove the reserved 
mineral deposits may enter and occupy so much 

of the surface as may be required for all purposes 
incident to the prospecting for, mining and removal 
of the minerals therefrom, and may mine and re- 
move such minerals, upon payment to the owner of 
the surface for damages caused to the land and im- 
provements thereon. No fee shall be charged for 
any exchange of land made under this act except one- 
half of the cost of publishing notice of a proposed ex- 
change as herein provided. 67/ 


These amendments affected the Act as follows: 


1. private exchanges continued to be discretionary, de- 
pending upon the Secretary's determination of benefit to the 
"public interests"; the basis of such exchange remained equal 
value; 


2. state exchanges were made mandatory but the follow- 
ing criteria were inserted in an apparent attempt to protect the 
interests of the government: 


a. the exchange could be based upon either equal 
value or equal acreage; 


b. if lands "selected" lay within a grazing district, 
the exchange could not be consummated "unless the lands offered 
by the State in such exchange be within such grazing district and 
the selected lands lie in a reasonably compact body which is so 
located as not to interfere with the administration or value of the 
remaining land in such district for grazing purposes. .. .‘''; and 


c. in equal acreage exchanges of lands mineral in 


character, retention of mineral rights by the United States was 
required. 


67/ Act of June 28, 1934, ch. 865, § 8, 48 Stat. 1272; 43 U.S.C. 
§ 315g (1964). 
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(2) 1948 Amendment. By the Act of June 19, 
1948, 68/ passed without debate, the Secretary was empowered to 
accept as a gift basis lands lying outside the boundaries of a 
grazing district. 


(3) 1962 Amendment. By the Act of July 9, — 
1962, 69/ the Congress amended the Taylor Grazing Act to broaden 
objectives which may be achieved by the exchange provision to per- 
mit the transfer of lands suitable for administration within a 
national forest to the Department of Agriculture. Specifically, 
the Act provided that: 


Lands heretofore or hereafter acquired under 
section 315g of this title which are within the ex- 
terior boundaries of a national forest and which are 
determined by the Secretary of Agriculture to be 
suitable for administration as a part of the national 
forest may be set apart and reserved by the Secre- 
tary of the Interior by public land order as part of 
such national forest . . . 70/ 


This enactment accorded with the policy of the Secretary to 
hold that the prospect of improving the administratia@m of a national 
forest might, for example, warrant a finding that the "public 
interests'' will be wenefited "by an exchange under section 
S(b) ie een eee 


c. Administrative implementation. 


Prior to February 2, 1968, the procedures relating to. the 
submission of an application for a section 8 exchange and the ap- 
proval or rejection of the application were the subject of special 
regulations applicable only to exchanges under the Taylor Grazing 
Act. 72/ As of February 2, 1968, a uniform set of regulations 
was promulgated covering all exchanges falling within the juris- 
diction of a department or agency under the supervision of.the 
Secretary of the Interior. 73/ The procedures under these present 
regulations are discussed in detail, infra, in the section 


68/ 62 Stat. 533. 

69/ 76 Stat. 140; 43 U.S.C. § 315g-1 (1964). 
70/ See Forest Service Manual § 5430.14 (1966). 
71/ Pibert O. Jensen, 60 1.D. 231 (1948). 

T2/ 43 C.F.R. § § 146, 147 (1938). 


73/ 43. C.F.R. § 2244.1 (1969). 
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dealing with BLM procedures. 74/ The substantive provisions 

of the present (and prior) regulations and manuals insofar as they 
relate to the administrative construction of the statutory provisions 
are discussed at this point. 


The substantive administrative materials relating to the 
two types of exchanges under section 8, i.e., private exchanges 
and state exchanges are discussed separately herein. 


(1) Private exchanges. 
(a) Substantive regulations. The 


orjginal regulations promulgated in 1935 75/ relating to exchanges 
of privately held lands provide that the lands offered as a basis 
for exchange can only be within a grazing district, and that an 
exchange will be made only when the Secretary determines that 
public interests would be benefited thereby. An investigation of 
the lands offered and selected to determine valuation is manda- 
tory, and the investigating officer is also required to ascertain 
whether the lands possess, inter alia, mineral, timber, or water 
resources; the nature of reservations retained; and other special 
features. 


There are only two changes from the 1935 regulations: 
(1) in line with the 1936 amendments to the statute, the regula- 
tions provide that the lands offered for exchange can lie within 
or without the bounds of a grazing district, 76/ and (2) subse- 
quent to 1943, the report on the valuation and the condition of the 
lands is no longer mandatory, but was to be made "only if re- 
quested." 77/ To date no other changes of substance have been 
made in the private exchange regulations. 78/ 


74/ See pp. 46-61, infra. 
75/ Regulations, 55 1.D. B92, 195-99 (1935). 
76/ 43 C.F.R. § 146 (1938). | 
71/ 43. C.F.R. § 146.3 (Supp. 1943). 

a8 / 43 C.F.R. §§ 2244.4-2; 2244.1 (1969). 
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(b) Impact of the 1964 Classification 
and Multiple Use Act. The statement in the Classification and 


Multiple Use Act 79/ that it supplements section 7 of the Taylor 
Grazing Act is accurate. The principle of classification of land 
for retention or disposition consistent with multiple use of the 
subject property originated and was implicit in section 7 of the 
Taylor Grazing Act. 80/ The 1964 Act supplements, clarifies, 
organizes, and reaffirms the policy underlying the Taylor Grazing 
Act that the properties under the control and management of the 
government should be retained or disposed of consistent with the 
highest and abet use of the subject property. 


The purport of the Act is to provide in one central measure 
a basic authority for the management and disposition of those lands 
administered by the BLM pending the implementation of recom- 
mendations to be made by the Public Land Law Review Commis- 
sion. 81/ The report of the Senate Committee recommending 
passage of the bill considered this unification procedure necessary 
because 


[P]resently, most of the authorities set forth 
in this act are in existence, but an orderly pro- 
cedure for their coordinated implementation is not 
contained in existing law. 82/ 


To effectuate this purpose the Secretary of the Interior is directed 
to develop and promulgate regulations containing criteria by which 
a determination of which of the lands administered by the BLM 
shall be disposed of or retained in federal ownership can be 
made. 83/ Section 7(c) of the Act makes it clear that after the 
land has been classified, the Secretary of the Interior may dis- 
pose of it under applicable statutes. 84/ 


797 Act of Sept. 19, 1964, 78 Stat. 986; 43 U.S.C. §§ 1411 et seq. 
(1964). 


-80/ S. Rep. No. 1506 on H.R. 5159, 88th Cong., 2dSess. 2 (1964). 
‘81/ Id. | 

82/ Id. 

83/ Act of Sept. 19, 1964, 78 Stat. 986; 43 U.S.C. §§1411 et seq. (1964). 
84 Id. 
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In 1965 the Secretary of the Interior fulfilled the mandate 
of the statute by issuing regulations containing retention and 
disposition criteria. 85/ Section 2410.1-1 sets forth the general 
criteria applicable to all classifications : 86/ 


§ 2410.1-1. General criteria for all land classi- 
fication. 


(a) All classifications under the regulations 
of this part will give due consideration to ecology, 
priorities of use, and the relative values of the 
various resources in particular areas. They must 
be consistent with all the following criteria: 


(1) The lands must be physically suitable or 
adaptable to the uses or purposes for which they 
are classified. In addition, they must have such — 
phygical and other characteristics as the law may 
require them to have to qualify for a particular 
classification. 


(2) All present and potential uses and users 
of the lands will be taken into consideration. All 
other things being equal, land classifications will 
attempt to achieve maximum future uses and mini- 
mum disturbance to or dislocation of existing users. 


(3) All land classifications must be consistent 
with State and local government programs, plans, 
zoning, and regulations applicable to the area in 
which the lands to be classified are located, to the 
extent such State and local programs, plans, zoning, 
and regulations are not inconsistent with Federal 
programs, policies, and uses, and will not lead to 
inequities among private individuals. 


(4) All land classifications must be consistent 
with Federal programs and policies, to the extent 
that those programs and policies affect the use or 
disposal of the public lands. 


85/ 43 C.F.R.. § 2410 (1969). 
86/ 43 C.F.R. § 2410.1-1 (1969). 
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(b) When, under the criteria of this part, a 
tract of land has potential for either. retention fr 
multiple use management or for some form, of 
disposal, or for more than one form of disposal, | 
the relative scarcity of the values involved and | 
the availability of alternative means and sites for 
realization of those values will be considered, | 
Long-term public benefits will be weighed against 
more immediate or local benefits. The tra@¢t will 
then he classified in a manner which will best pro- - 
mote the public interests. 


Section 2410. h 3 sets forth additional criteria for Classification of, 
lands valuable for public purposes which directly bear on ex- 
changes. 83/ | 


(c) Additional criteria for classification of 
lands valuable for public purposes. (1) To ibe 
valuable for public purposes, lands must be suit- 
able for use by a State or local governmental 
entity or agency for some non-commercial and 
non-industrial governmental program or suitable 

| for transfer to a non-Federal interest in a trans- 
action which will benefit a Federal, State, or local 
governmental program. 


(2) Lands found to be yanieble for public pur- 
poses may be classified for. . . transfer toa 
State or local governmental agency in exchange for 
other property, . . . if (i) the proposed use includes 
profit activities or if the interested, qualified 
governmental agency and the authorized officer agree 
that there is no need for the perpetual dedication of . 
the lands to public uses required by the Recreation 
and Public Purposes Act, .... 
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(4) Lands may be classified for exchange under 
appropriate authority where they are found to be 
eae h! valuable for public purposes because they have 


8T/ 43°C. oF R. § 2410.1-3(c)(1), (2), (4) (1969). 
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special values, arising from the interest of ex- 

change proponents, for exchange for other lands 

which are needed for the support of a Federal 

program. | 

Section 2244, 1-2(c) expressly makes exchanges subject to 
the cia aethentice procedures set forth in part 2410. 8&/ The single 
exception is the state exchange taking place under the { provisions | 
of the Taylor Grazing Act. This type of exchange is expressly ex4 
cepted from application of classification procedures ag a condition 
to exchange. §9/ 


{ 


88 / 43 C.F.R. § 2244.1-2(c) (1969) provides as follows: | 


(c) Classification of land: No preliminary 
negotiations will be conductdd, and no application 
will be accepted for lands administered by the 
Bureau of Land Management which have not been 


classified as proper for disposal by exchange, 
consistent with the provisions of Part 2410 of 


this chapter. This does not, however, prevent 
an interested agency from requesting that the 
authorized officer of the Bureau of Land Manage- 
ment schedule classification action, in accord- 
ance with the provisions of Part 2410 of this | 
chapter, for any lands which the interested agency . 
considers may have value for exchanges. {Emphasis added,)] 


89/ 43 C.F.R. § 2244.2-3 (1969). | 


{ 
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(c) BLM Manual. In the case of private 
exchanges, the present Manual gives a more complete picture of 
the pblicies governing administration of section 8 of the Taylor 
Grazing Act, in the light of the 1964 attitude in administering the | 
Classification and Multiple Use Act. It moves away from the 
single purpose on which legislative history of section 8 seems to | 
base the exchange provision--implementation of grazing policy-- 
toward a multiple use for the exchange provision. The Manual 
provides ‘9 that in order that lands offered be considered proper 
for acquisition by the government, that acquisition must yield 
substantial, positive benefits to federal long-range resource 
management programs. 94/ It specifically provides that: 


(1) The benefit may be to any of the resource- 
management programs of the Bureau (e.g., range 
administration, public recreation development and 
forest management), to the programs of any other 
Federal agency (e.g., national forest administra- 
tion) ar to resource programs embraced in general 
public policies (e.g., water-shed protection). 92/ 


90/ BLM Manual, part 2.15.20 [Kereinafter 1964 unless noted otherwise]. 


91/ The impact of this policy statement, at least for the pur- 
poses of the administration of Secretary Udall, walsitiduted by 

the observation of the Secretary in W. Dalton La Rue, 69 1.D. 
120, 130 (1962), that the private exchange involved "is clearly 
beneficial to the public interest but whether a compelling reason 
exists, in terms of the policy statement, [long-range federal re- | 
source management programs] for acquiring the offered lands | 
may be subject to debate. However, the pplicy statement is in- 
tended to lay down guidelines and principles for governing actions | 
by subordinating officials of the Department. It is not intended to. 
be a straif{ jacket tying the hands of the Secretary and preventing | 
him from approving an exchange that he finds, upon SL ane 
of all pertinent factors, to be in the public interest," 


92/ E.g., in Owen Ault, A-27845 (Interior Dec,, Mar. 30,1959), the BLM 
utilized its private exchange authority under the Taylor Act to 
acquire land within the Dugway Proving Ground, a permanent 
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(a) The mere fact that an exchange 
will result in blocking up of federally owned 
lands does not necessarily mean that a positive 
benefit will inure to the Government through ac- 
quisition. of the lands. 
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(4) In some cases, it may make 
little or no difference to the effectiveness of 
the federal program whether the subject lands 
are federally owned; in such cases the exchanges 
may not be in the public interest. 


(2) Where a program of an agency other than 
BLM would be benefited, favorable action will not 
be taken on a proposed exchange unless the agency 
in question first demonstrates to the Bureau's 
satisfaction in writing that acquisition of the lands - 
will benefit its program to the extent that it will be 
in the public interest for the federal government to. 
acquire the land. 93/ 


note 92, continued: 


military withdrawal, to fulfill a ''compelling'' national defense 
need, And incidental to accepting one of two conflicting private 
exchange applications relating to the same property, the Secre- 
tary held that the only public interest criteria relevant to the 
exchange was the degree to which this compelling national defense 
need would be fulfilled, and that the extent to which the applicant 
can more effectively utilize the selected land to the greater ad- 
vantage of grazing promotion is immaterial. 


93/ Phoenix Title and Trust Co., 68 1.D. 156 (1961). In that 
case a private exchange application offering lands within the 
Luke-Williams Air Force Range was held properly rejected 
when the Air Force indicated that present leasing arrange- 
ments were adequate, and the BLM determined that the exchange 
would not implement any long-range Federal Resource Manage- 
ment program. 
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The Department's attempt to engraft a general public 
purpose usage interpretation upon section 86) of the Act was 
subjected to a court test and upheld in La Rue v. Udall, 324 
F.2d 428 (D.C. Cir. 1963). In that case, industrial interests 
offered the government land in Grazing District No. 2, Nevada, 
in exchange for land in Grazing District No. 3, Nevada. They 
intended to use their land for industrial purposes related to the 
space effort. The court upheld the Secretary's interpretation 
of the section 8(b) exchange provision as a provision to promote 
the multiple purposes contemplated by the Taylor Grazing Act. 
It was the Secretary's opinion, confirmed by the court, that 
"public interests'' need not relate exclusively to conservation 
of federal grazing resources and that it need not be shown that a 
proposed exchange will promote range management. It was 
further held that the immediate purpose of the Act was to stop 
injury to the public domain by unregulated grazing and to promote 
the stabilization of the livestock industry, but that the statute is 
basically a multiple purpose vehicle. The net result of the ex- 
change was to diminish the value of grazing in one district but to 
increase it in another. Judge Bazelon, on the basis of the effect 
of the exchange, promoting overall grazing benefit, concurred in 
the court's decision. He was, however, of the opinion, and the 
legislative history of the Taylor Act bears him out, that the public 
interests to be served by the exchange provision were not the 
general public interests, but specific public interests-~--benefit to 
grazing interests and range stabilization. 94/ It is persuasive 
support of Judge Bazelon's opinion that if the exchange provision 
were intended to be a provision of general use in implementation 
of any conservation, land use program considered advisable by 
the government, the amendment to the Act in 1962 permitting use 
of the provision for the benefit of the administration of a national 
forest would not have been necessary. 95/ However, the broad 
scope of authority granted the Secretary under the 1964 Classifi- 
cation and Multiple Use Act, as interpreted by the Secretary as being 
applicable to private exchanges, would appear to lessen the im- 
portance of the issue. 


94/ 324 F.2d at 431. See legislative history discussion, supra. 
95/ Act of. July 9, 1962, 76 Stat. 140, 43 U.S.C. § 315g (1964). 
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In addition to the aforementioned criteria, the Manual 
lists the following considerations to guide the authorized officer 
in his determination of whether an exchange should be approved. 


1. Basis for exchange, nature of 


estate in lands, The lands offered must be a full fee interest; 96/ 
applications by holders of a mere option or contract to purchase 
will be rejected. 97/ However, the emphasis in following this 
directive is to insure that the United States will be able to expect 
and receive a full fee title when it requires it. For example, in 
Owen Ault (A-27845, Mar. 30, 1959), the Secretary approved an 
exchange when the offered lands were purchased from the State 
pursuant to a contract of sale which provided that title would pass 
upon payment of the purchase price which would take place (1) 
when the applicant was notified that his exchange was approved, or 
(2) when the applicant was called upon to transfer title to the govern- 
ment, or (3) within 20 years. 


2. Discretion, The general prin- 
ciples of section 7 of the Taylor Grazing Act are applicable to 
assist the determination of whether the exchange is in the public 
interest. 98/ The extent to which the classification process may 
be utilized depends, of course, upon whether the exchange section 
(§ 8) is construed as being of general application or of limited 
application. In the latter case the Secretary would he authorized 
to classify offered and selected lands only insofar as to determine 
whether the lands were suitable for disposal to implement grazing 
and range conservation policies. 


3. Mineral interests. Either party 
may reserve minerals, but it is preferred that neither party do so. 
If conveyance of minerals by both parties is not possible (e.g., if 
one party does not own all the minerals), either party can retain 
the rights they do own, but such an exchange should not be con- 
summated unless the public interest would be injured, clearly, or 
seriously, by the rejection of the proposal. This latter deter- 
mination is not made solely by the officer in charge of the exchange 
but must be cleared by the Office of the Director, BLM. oo 


967 BLM Manual 2.15.3. 
97/ BLM Manual 2.15.12.E. 
98/ BLM Manual 2.15.4. 
99/ BLM Manual 2.15.6. 
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4. Non-mineral reservations. 
Rights-of-way or other use rights are required to be kept toa 
minimum. They are unacceptable if they would seriously inter- 
fere with the ability of the government to effectively administer 
or eventually dispose of the property. Usage rights are en- 
couraged, however, if they do not impede the government's pro- 
gram and they minimize the impact of the exchange on existing 
uses, users, or use arrangements. 100/ 


syn Investigation . The Manual 


indicates that investigations into the mineral character of the 
lands, whether the exchange is in the public interest and into the 
valuation of the selected and offered lands is necessary, 101/ 


6. Valuation. The Manual instruc- 
tions do not equate value of the lands with public interest. The 
instructions 1@/ relative to the valuation procedure provides 
that the appraisal of the lands involved in an exchange will not be 
allowed to become distorted by injecting therein a consideration 
of the public interest that would be served by the exchange should 
it be consummated. They provide that fair market value is the 
standard. The instructions provide further that where the evidence 
shows that the exchange would not be in the public interest, irre- 
spective of land values, no appraisal is necessary. In addition, 
the instructions provide that it is in the public interest that there 
be reasonable assurance that values of the selected lands do not 
exceed that of the offered land on the date of appraisal as well as 
on the date when the exchange could be completed. 10¥ 


The procedures in explanation and implementation of the 
private exchange provision of the Act, with the exception of the 
departure from the restricted use of the exchange provision to 
implement grazing policy, seem consistent with the legislative 
intent and further seem to provide ample protection of the govern- 
ment's interest. In the context of the quantity of public land 
available for selection under the Act today, however, one statutory 
limitation of the exchange provision, the requirement that limits 
private exchanges to ''public land in the same State or within a 


10Y BLM Manual 2.15.7. 
101/ BLM Manual 2.15.19. 


102/ BLM Manual 2.15.19C. 


107 BLM Manual 2.15.20C. This latter provision dating from 
1961 appears to be in conflict with the provision in the 1969 
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distance of not more than 50 miles within the adjoining State 
nearest the base lands'' may be unduly restrictive and an impedi- 
ment to private exchanges otherwise in the public interest. 104/ 


(2) State exchanges. 


(a) The 1935 regulations. .105/ The 


regulations recited that the Act authorized exchanges of lands 
offered by a State within or without a grazing district (1) when 
the public interests will be benefited thereby; and (2) when the 
lands are equal in valuation to the lands selected. Whether the 
proposed exchange will benefit the public interest is posed as a 
question of fact determined by the Secretary in the light of all 
the circumstances. In determining value, consideration is re- 
quired to be given to any reservations of minerals or easements 
retained by either party. A field investigation into the respective 
values of the lands offered and selected, their mineral, timber, 
water situations, and any other special features is mandatory. 
Additionally, the investigating officer is required to determine 
whether the contemplated use of the reservation retained by the 
State will adversely affect the administration of the grazing dis- 
trict, 


The regulations, going beyond the statute, but not in 
derogation of it, provide that granted school sections may be 
assigned as a basis for an equal value exchange. 


note 1 03, continued: 

regulations, 43 C.F.R. § 2244.1-4(b) (2) (1969) specifically 
that ''Changes in values, after publication of the notice required 
by § 2244.1-3, will ordinarily not be a basis for rejection of an 
application, all other factors being equal,'' 

104/ Cf. Burnis J. Sharp, A-30160, (Interior Dec., May 8,1964), In that 
case the BLM would leveutilized its Taylor Act exchange authority to 
acquire lands within the Joshua Tree National Monument for the 
National Park Service except for the geographic limitation in the 
statute. The applicant wished to select Nevada lands, while the 
state nearest the base offered lands was Arizona. The BLM there- 
fore rejected the application even though the exchange was other- 
wise in the public interest. 


105/ Regulations, 55 1.D. 192, 200-05 (1935). 
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(b). The 1938 regulations. The 1938 
regulations implemented the reaffirmed intent of Congress that state 
exchanges be mandatory, not discretionary, and limited only by 
statutory criteria. Therefore, unless there has been a prior reser- 
vation of the selected land for a public purpose or the land has been 
effectively segregated from further disposal by the adlowance of a 
private exchange application, 106/ the state exchange must be con- 
summated providing the following statutory requirements are met: 


1, the state may not select lands in another state; 


2. the state may not select lands in a grazing district unless 
the lands offered in exchange lie within the same grazing district and 
selection will not interfere with the administration or value of the 
remaining land for grazing purposes. 107/ 


However, although the statute and the regulations implementing 
it preclude direct exchange of offered and selected lands located in 
different grazing districts, when the Secretary is of the opinion that 
the exchange is in the public interest, an indirect method is utilized 
to effect the exchange. The Secretary then employs the authority 
given him by Section 1 of the Taylor Grazing Act ''to modify the 
boundaries" of grazing districts to eliminate the lands selected by 
the state from the district thereby clearing the way for consummation 
of the exchange. 108/ This procedure comports with the ''mandatory" 
aspect of the statutory authorization, namely, that every effort should 
be made to consummate a state exchange. It is directly contrary to 
the statutory intent to create and maintain optimum grazing districts. 
However, the de-emphasis on grazing in many of the areas in which 
grazing districts are located makes this deviation from statutory intent 
of little real or practical significance except from the standpoint of 
possible abuse of administrative authority to achieve a purpose, albeit 
beneficial, which is not in accord with the Congressional directive. 


Because a state exchange is mandatory in nature, the classifi- 
cation principles of section 7 are totally inapplicable to such exchanges. 
This conclusion is reasonable and in support of Congressional intent 
in that if the Secretary could classify land subject to state exchange, 
he could refuse to classify and thereby defeat the state's application, 
thereby frustrating the intent of Congress. 


The 1938 regulations permit the exchange of lands either on an 
equal value or equal acreage basis except that unsurveyed school 
sections, and sections. surveyed after inclusion within a reservation 
must be based on equal acreage. 109/ Generally, 


106/ Donald L. Williams A-29033 (Interior Dec., Dec. 13, 1962). 
a L.P.Chastain A-27101 (Interior Dec., Apr. 27, 1955). 
108/ Memorandum for Ass't Secretary of te Interior Chapman 
M-33608 (April 22, 1944). 
09/. 43°C.B.R. § 147.2 (LOSS EF a ces7ex 


1. in an equal value exchange, the values of both the offered 
and selected lands are to be determined by the Secretary; 


2. in an equal acreage exchange, the patent must contain a 
reservation of all minerals in the selected lands to the United States 
but the state may retain the minerals in the offered lands, except that 
if unsurveyed school sections are involved as offered lands, no reten- 
tion of mineral rights by the state is permitted; 


3. if the lands selected lie in a grazing district, the lands 
offered in exchange must lie in such grazing district and be ina 
reasonably compact body so as not to interfere with the administration 
or value of the remaining lands in the district for grazing purposes. 


A field investigation is required to elicit the following infor- 
mation: 


1, if the lands selected are ina grazing district the report 
must determine whether the exchange will interfere with the adminis- 
tration or value of the remaining lands for grazing purposes;;110/ 


2. if the exchange is one based upon equal valuation, the report 
must set forth the value of the offered and selected properties, and 
the characteristics of the land with respect to minerals, timber, water 
resources, special features and the impact on government administration 
of the grazing district caused by any retained rights; 111/ 


3. if the exchange is on an equal area basis, a field examina- 
tion is required only if necessary, i.e., only if the state refuses to 
consent pro forma to a reservation of minerals to the United States;112/ 


(c) Changes effected in the 1943 regulations. 


Section 147.6 113/ was amended to eliminate the mandatory feature 
of the field examination. The field examination into the minerals, 
water resources, and valuation of the land is required only "if re- 
quested'',. To reflect the changes wrought by this amendment, section 
147.13 114/ was amended to make the basis of departmental action, 


not the report of the field examiner, but rather ''informationavailable'. 


hintaxC..BRiat hil 47.6 (1938). 
/ R. § 147.6 (1938). 

1127, 43°C LF ORE GS P4707, 4471 31938). 
/ R. § 147.6 (Supp. 1943). 
/ R. § 147.13 (Supp. 1943). 
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(d) Changes effected in the 1946 regu- 
lations expanding scrutiny of the exchange basis. Starting in 


1946, the regulations became more restrictive of the criteria 
for exchange. Not only was the Secretary empowered to deter- 
mine the valuation of the offered and selected lands for exchange 
purposes, which was anticipated by the statute, but the regula- 
tions also provided that the Secretary would determine whether 
an exchange would be allowed on an equal value or an equal area 
basis, thus conveying the impression that henceforth, the state 
cannot be assured that its proposed basis for exchange will be 
accepted. 115/ 


(e) Changes effectuated in the 1947 
barred equal value requirement for all exchanges. This regu- 


lation change complete by obviated equal acreage as an independent 
basis for exchange. It provided that, although an application for 
exchange could be made on the basis of equal area or equal valua- 
tion, with respect to all exchanges filed after the regulation 
change, the Secretary was to consider and determine the value of 
the offered and selected land and would not approve an exchange 
unless the values of the offered and selected land were approxi- 
mately equal. 116/ The regulations set forth the following 
criteria to be employed in determining equal valuation: (1) the 
actual appraised value of the lands; (2) the benefits of blocking 
out of land holdings by the state and the federal government; (3) 
the size of the areas involved; and (4) the value of the surface 

or other resources. Since "area" exchanges as such were not 
discussed in the legislative history of the Act, it is difficult to 
say whether the Department's position in requiring equal valua- 
tion to be the actual basis of all exchanges is in line with congres- 
sional purpose. The congressional materials and published ad- 
ministrative materials on the Act give no indication of the moti- 
vation for the requirement, whether it be a response to an abusive 
or fraudulent practice of offerors or merely the dictates of 
common sense. However, since the equal area provision, while 
written in terms of general application, seemed geared more to 
permitting flexible exchange of unsurveyed school sections, it 
may be that, as the platting of these sections progressed, 


115 / 43 C.F.R. §147.2 (Supp. 1946). 
116: / 43 C.F.R. § 147.2 (Supp. 1947). 
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resulting in an information base as to the mineral, waters and 
special features of the land, it made that land as easily susceptible 
to equal valuation treatment as the surveyed sections and reduced the 
need for the equal area provision. © 


(f) The current 1968 regulations. pte 
The 1968 regulations, the current law, provide uniform procedures 
for processing applications for all exchanges made under the authority 
of the Secretary of the interior. Except to the extent hereafter noted, 
these genezal regulations are applicable to Taylor state exchanges, 
and appear to alter or clarify the previous regulatory treatment in 
two important aspects: (1) the basis for the exchange, fair market 
value; 118/ and (2) the criteria for rejection of an application, that 
is, that in the discretion of the authorized officer, an application may 
be rejected, for example, if ''an appropriate public requirement for 
the selected property is identified", or if '[i]nformation is received 
which establishes that the exchange is not in the public interest.''119/ 
In this context the regulations seem to favor a discretionary, public 
interest approach for state exchanges as opposed to the mandatory 
approach. 120/ The current regulations, therefore, modify the 
position on state exchanges expressed in the legislative history of 
the Act. State exchanges continue to be mandatory provided that 
the exchange is in the public interest. 


The regulations of specific application to the Act provide 
that unsurveyed school sections are still susceptible of equal area 
exchange, provided that the offered and selected lands are of 
approximately equal value, which seems to render the equal area 


3 C.F.R. § 2244 (1969). 
3 C.F.R. § 2244.1-1 (1969). 

The determination of whether the fair market value requirements 
of the Act are met by the offered and selected lands rests with the 
Secretary. He may not consent to, nor be bound by, the decision of 
arbitration regarding land values. Memorandum from the acting Chief 
Counsel to tke Administrator, GLO (July 20, 1953). 

119/ 43 C.F.R. § 2244.1-4 (1969). 

120/ 43 C.F.R. § 2244.0-2 which states the objectives of the uniform 
regulations speaks in terms of the ''discretionary authority of the 
Secretary'' to make exchanges. 

This interpretation follows from an analysis of the relevant 
regulation cites. Section 2244,2-3 only excepts State exchanges from 
the preliminary negotiation and classification requirements, no more 
than that. Section 2244.1-4, which confers the right to reject if an 
exchange is not in the public interest, does not fall within either of 
these exceptions. In addition, section 2244.2-2, which states that 
the program of the Secretary is to cooperate with the States to effect 
"mutually advantageous exchanges", injects a discretionary aspect 
into the state exchange policy. Oe 


kilswh 
118/ 
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basis rather meaningless. 121/ Except for this provision there is no 
language identifying the basis of exchange as equal value or equal 
acreage in the specific regulatory provisions. The fair market value 
concept employed in the general application regulations would seem, 
therefore, to control. 


The application of the fair market (equal) value criteria should 
conform to principles governing just compensation in eminent demain 
cases. In State of California, 122/ the state offered land in exchange 
which had been used by the Department of the Navy as a bombing 
range for several years under leaseholds acquired through condem- 
nation proceedings. The Navy's usage had depressed the value of 
the lands offered for subsequent exchange. The Secretary determined, 
however, that the state lands should be valued on a basis undiminished 
by the use previously made by the United States of the property which 
depreciated its value prior to the taking because such was the rule 
for eminent demain proceedings. 


The only other specific regulation reference to state exchanges 
is the one setting forth the aims of the state exchange programs. This 
regulation provides that the program of the Secretary of the Interior 
is to cooperate with the states to effect mutually advantageous ex- 
changes and to process state proposals for exchange as rapidly as 
possible, consistent with the law and the regulations of this subpart. 123/ 
The regulations give no indication of the meaning of mutually advan- 
tageous. They do make the state exchanges subject to all the pro- 
visions of 43 C.F.R. § 2244.1 except those relating to preliminary 
negotiations and classification. 


Further, that segment of the BLM Manual dealing with state 
exchanges is of no real aid in explaining the changes in policy, if any, 
wrought by the 1968 regulations. The Manual references furnished 
carry a 1964 date and follow closely the phraseology of the statute. 
The Manual classifies the state exchange procedure as a "right",124/ 
and sets out no public interest requirements requisite to exchange. 

It also requires no consideration of whether the exchange will benefit 
federal programs other than those promoted by the Taylor Grazing 
Act. It does, however, require ''necessary'' investigations including 
appraisal of price and whether the land lies in a reasonably compact 
body and is mineral or nonmineral in character. 125/ 


121/ 43 C.F.R. § 2244.2-1(c) (1969) 
ai 70 I.D. 234 (1963). 

23/43 C.F R= .§ 2244042. (1969). 
24/ BLM Manual part 2.16.2. 

25/ Id. at 2. i oval tee 
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2. The Pierce Act of 1938. 126/ 


a, Background: legislative history. 


Section 8 of the Taylor Grazing Act was operative to block 
out federal land holdings and thereby facilitate the creation and 
administration of compact grazing districts only if a state or pri- 
vate interest sought to exchange their holdings. If these interests 
did not choose to utilize the exchange provision, the lands thus 
remaining in private or state ownership could be interspersed 
within the public land holdings of the United States in sucha 
manner that effective administration of the grazing districts 
would be impeded. 127/ The Department recognized the existence 
of this impediment to the effective administration of the Act, par- 
ticularly. with respect to lands owned by the State of Utah, and it 
wished to achieve control over these state holdings by utilizing the 
provisions of the Taylor Grazing Act to lease these lands from the 
State. 128/ Both the Solicitor of the Department and the Attorney 
General, however,were of the opinion that such leasing was not 
possible under the Taylor Grazing Act. 129/ The Attorney General 
advised the Secretary of the Interior that, since such leasing was . 
not authorized by the Act, it was therefore prohibited by the terms 
of Rev. Stat. 3736, which provided that ''no land shall be purchased on ~ 
account of the United States, except under a law authorizing such | 
practice.'' This provision had been interpreted to include the ac- 
quisition of interests in land by leasing. 130-/ 


Legislation was proposed to remove this impediment. 131/ 
The Secretary described the purpose and effect of the proposed 
legislation as follows: 


126 / Act of June 23, 1938, 52 Stat, 1033; 43 U.S.C. §§315m-l- : 
m-4 (1964). 


127 / Leasing of Lands in Grazing Districts Established Under 
Taylor Grazing Act, 39 Op. Att'y Gen. 56 (1937). [Hereinafter 
cited as 1937 Attorney General's Opinion. | | 


128 / Id. at 56-58. 

120 c/s 

130./ 1937 Attorney General's Opinion, 57-58. 
131/ H.R. 7874, 75th Cong., 3d Sess. (1938). 
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. . . the leasing of these lands by the Secretary 
would result in no net cost to the Government, as 
the demand for grazing lands exceeds the supply, 
and the use of the lands would be readily disposed 
of under the provisions of the Taylor Grazing Act. 
The enactment of this law would make possible a 
coordinated control and use of the lands which are 
so intermingled with public lands as to make rea- 
sonable administration of the public lands and the 
privately owned lands so difficult as to border on 
the impossible. 132/ : 


The only objection posed to the enactment of the legislation on 

the course of the floor action on the bill was the possibility of 
financial loss to the government resulting from such leasing. 133 / 
The legislation and implementing regulations present no basis 

for such a concern. 


b. Statutory language. 


The bill was enacted, without further debate, in the same 
form in which it emanated from Committee: 


- » » The Secretary of the Interior in his dis- 
‘cretion is authorized to lease at rates to be deter- 
mined by him any State, county, or privately owned 
lands chiefly valuable for grazing purposes and lying 

within the exterior boundaries of a grazing district, 
when, in his judgment, the leasing of such lands 
will promote the orderly use of the district and aid 
in conserving the forage resources of the public 
lands therein: Provided, That no such leases shall 
run for a period of more than ten years and in no 
event shall the grazing fees paid the United States 
for the grazing privileges on any of the lands leased 
under the provisions of this section be less than the 
rental paid by the United States for any of such lands: 


a2 aeSs Rep. No. 2159, S. Comm. on Public Lands and Surveys, 
75th Cong., 3d Sess. 2 (1938); H.R. Rep. No. 1746, H. Comm. 
on Public Lands, 75th Cong., 3d Sess. 3 (1938). 


133 / 83 Cong. Rec. 2252 (1938) (remarks of Representative 
Rich of Pennsylvania). 
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Provided further, That nothing in this section 

shall be construed as authorizing the appropria- 

tion of any moneys except that moneys he retofore 

or hereafter appropriated for construction, pur- 
chase, and maintenance of range improvements 
within grazing districts, pursuant to the provisions 

of sections 10 and ll of the Act of June 28, 1934 

(48 Stat. 1269), as amended June 26, 1936 (49 Stat. 
1976), may be made additionally edditable by Ganpesee 
for the leasing of land under this Act. 


Sec. 2, That the lands leased under this Act anal 
be administered under the provision of the Act of June 
28, 1934 (48 Stat. 1269), as amended June 26, 1936 
(49 Stat. 1976), commonly known as the Taylor Graz- 
ing Act. 


Sec. 3. That contributions received by the 
Secretary of the Interior under section 9 of the Act 
of June 28, 1934 (48 Stat. 1269), as amended June 
26, 1936 (49 Stat. 1976), toward the administration, 
protection, and improvement of any district shall be 
additionally available for the leasing of lands under 
this Act. : 


Sec. 4. All moneys received by the Secretary of 
the Interior in the administration of leased lands as 
provided in section 2 of this Act shall be deposited 
in the Treasury of the United States as miscellaneous 
receipts, but are hereby made available, when ap- 
propriated by the Congress, for the leasing of lands 
under this Act and shall not be distributed as pro- 
vided under sections 10 and ll of the Act of June 28, 
1934 (48 Stat. 1269), as amended June 26, 1936 (49 
Stat. 1976). 


c. Administrative implementation. 


The regulations issued in implementation of the statute 
closely follow the language and intent of the legislation and have 
not been altered in substance from their initial promulgation in 
January 1940, to date. 134/ 


134/ 5 Fed. Reg. 560-62 (1940) superseded by 43 C.F.R. 
§ 165 (1949), currently found at 43 C.F.R. § 2120.0-3 (1969). 
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In pertinent part, after reciting the terms of the statute, 
the regulations provide: 


1. that when the authorized officer 135/ determines 
that any state, county, or privately owned lands within a grazing 
district are ''chiefly valuable for grazing, and are recessary to 
promote the orderly use, improvement, and development of 
grazing districts, steps should be taken to receive offers of 
leases of such lands from the owners thereof." 


2. the 1940 (initial) regulations provided that the lessor 
must demonstrate that he possesses title to the land offered. 136/ 
The 1949 regulations provided for an alternative basis of title 
permitting the government to lease from one who has "legal con- 
trol of such lands under appropriate recorded lease permitting — 
the subleasing of the property." 137/ This alternatevbasis for 
the government's leasing authority is also contained in the current 


regulations; 138/ 


3. the lease period and any renewal thereof cannot exceed 
the 10 year limitations set by the Act; 139/ 


4. the lease is effective upon approval by the appropriate 
officer; 140 and 


135/ The initial regulations, 5 Fed. Reg. 560 (1940), provided 
for such determination to be made by the regional grazier. His 
duties were subsequently assumed by the regional administrator 
of the Bureau of Land Management and the appropriate adjust- 
ment in the regulations was made, 43 C.F.R. § 165.1 (1949). The 
1954 regulations provide for the exercise of this function by any 
"authorized officer" of the BLM, 43 C.F.R. §165.1. This pro- 
vision is also carried in the current regulations. 43 C.F.R. 

§ 2120.0-3 (1969). 


1136/5 Fed. Reg. 560 (1940). 

137/ 43 C.F.R. § 165.2 (1949). 
‘138/ 43 C.F.R. § 2121.1 (1969). 
139/ 43 C.F.R. § 2121,2-2 (1969). 


140/ Initially the designated official was the Secretary of the 
Interior. 5 Fed. Reg. § 560-61 (1940). The 1949 regulations 
substituted for the Secretary's approval, approval by the 
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5. with respect to the computation of grazing fees, the 
regulations have consistently and uniformly provided, in accord 
with statutory criteria, that 


[T]he aggregate of the grazing fees collected 
for the use of the lands leased under the provisions 
of the Pierce Act must be sufficient to insure a re- 
turn to the United States of an amount equal to the 
aggregate of the rentals paid for such lands and 
the aggregate of the grazing fees collected for the 
use of all the lands leased in any one State must be 
at least equal to the aggregate of the rentals paid 
in that State. 141/ 


3. Procedures applicable to acquisitions by BLM. 
a. In general, 


The statutes and administrative materials contain no 
general acquisition authority for the BLM. BLM acquisition 
authority is limited to the specific instance of utilizing purchase 
or condemnation procedures to assure adequate access to the 
lands it manages for the Secretary of the Interior. 142/ 


Under the simplified, uniform exchange procedures set 
forth in part 2244 of Title 43, Code of Federal Regulations, the 
BLM is responsible for the implementation of the puchanges of 
public lands of all federal agencies and bureaus except for the 
preliminary negotiations which are conducted by the agency which 
would get jurisdiction over the acquired lands if the exchange was 
completed, 


note 140, continued: 


Director of the BLM (43 C.F.R. §155.5). This duty was fur- 
ther delegated by the 1954 regulations which provided for approval 
by "an authorized officer of the BLM"(43 C.F.R. § 165.5). This 
provision is also contained in the current regulations (43 C.F.R. 
§ 2121.2-3 (1969)). 

141/ 43 C.F.R. § 2121.4-1 (1969). 


142/ BLM Manual § 235.1A (1968). 
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b. Acquisition of access easements. 


(1) In general, The BLM as an incident of 
its execution of the management programs of the Secretary of the 
Interior is authorized to exercise the statutory authority of the 
Secretary to acquire by purchase or condemnation, adequate 
access to the subject lands. 143/ There are no regulations 
covering this subject. 144/ Rather, the procedures employed 
in acquiring an easement by purchase or condemnation are set 
forth in parts 2130 to 2137 of the BLM Manual, 145/ 1968 edition. 


f 


(2)" Policy considerations: the quantity and 
quality of access needed. The following are relevant considera- 


tions to be noted in determining the quantity and quality of access 
needed: 


(a) Acquisition should extend only to rights ''necessary"' 
to permit the government to adequately manage its resources 
and protect its investments; 146/ 


(b) To the extent of funds available, provision should be 
made for permanent access right for the public to reach govern- 
ment lands which have significant value for outdoor recreation 
uses; 147 


143/ BLM Manual § 2130B (1968). 


(144/ Except 43 C.F.R. § 2234.2-3(b) (19) (i) (k) (1968), which 
allows the United States to obtain permanent easements in lieu 

of rights of way for construction of roads with appropriate funds 
in the case of those O&C logging road permits issued or assigned 
after May 4, 1956, and 43 C.F.R. § 2244.4-1(2) which sets the 
policy that exchanges of lands which would present ''free and 
ready access" of the government in its development of resources 
under its jurisdiction will not be offered. 


145/ Information and guidelines concerning appraisals in direct 


purchase and condemnation at access are set forth in BLM Manual 
part 9300 and Supplement part 602. 


146/ BLM Manual § 2130.07 (1968). 
147/ Id. 
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(c) Substantial government investment requires exclusive 
control of the road or right-of-way; 148/ 


(d) Projects should be located to minimize interferences 
with existing or proposed utility lines; 149/ 


(e) Since only rights needed should be acquired, in 
"virtually'' no instance will this mean acquisition of other than 
an easement, A fee title is of no great value to the BLM and 
should be accepted only where the landowner would otherwise 
refuse to convey and there is little likelihood of abandonment of 
the easement. 150/ 


(3) Acquisition by negotiated purchase. 


(a) Preliminary plans and surveys. The 
instructions relating to preliminary plans and surveys preceding 
negotiation stress courtesy to private landowners and receptivity 
to their suggestions. The Manual cautions that an attitude of ill 
will toward the agency can be expensive in terms of court ac- 
tions. ''There is no room for arbitrary decisions in new road 
construction. . . ."'151./ 


(b) Mining claims. When a mining 
claim is involved, (1) the government's interest is to be pro- 
tected, by obtaining a quitclaim (right of way easement); 

(2) no construction is to be permitted until a permanent ease- 
ment is acquired; and (3) until the subject claim is recognized 

as valid (until discovery) only nominal displacement damages are 
to be paid, 152 / 


148/ BLM Manual § 2130.07D. 

149/ BLM Manual § 2130.07F. 

150/ BLM Manual § 2133.24. 

151/ BLM Manual § 2131.21, 

152/ BLM Manual § 2131.23B3a (1968). 
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(c) Negotiations, The following guide- 
lines are to be followed during the negotiation’ process with the 
landowner :: 


(1) A reasonable attitude toward the landowner must be 
maintained; no horsetrading. 153/ 


(2) The appraisal ond negotiation functions cannot be 
carried out by the same man. 154/ 


(3) The price set ‘after appraisal is firm and the negotiation 
cannot change it unless: 


-(a) the landowner with knowledge of the appraised 
value offers to grant for less. 155 / 


(b) the property is offered for sale on the open 
market for less. 156/ 


(c) a change in description alters the property 
value, 157/ 


(d) new information is developed. 158/ 


(e) substantial evidence to show that one or more 
of the elements of the appraisal are over or under 
valued. 159/ 


(4) Rights commonly reserved to landowners: 


(a) the right of ingress and egress. 160/ 


1537 BLM Manual § 2133.21, 2133.22C. 
154/ BLM Manual § 2133.23. 

155/ BLM Manual § 2133.22A, 

156/ BLM Manual § 2133,.22A. 

157/ BLM Manual § 2133.22A, 

158/ BLM Manual § 2133,22A (1968). 
159/ BLM Manual § 2133.22A (1968). 
160/ BLM Manual § 2133,43A, 


Age 


(b) crossing rights. 161/ 
(c) reservation of timber. 162/ 


1, "free'l use of.easement for commercial 
hauling of timber or other forest products is permissible if; 163/ 


i. the easement consideration without free 
commercial use reserved is equal to or greater than the estimate 
of the grantor's total road use fees; 


ii. the grantor's estimated fees are deducted 
from the appraisal value in arriving at the final consideration; 


iii. road use is made subject to charges for 
road maintenance, and future improvements to the roadways 


(4) Acquisition by condemnation. Con- 


demnation procedures are utilized: 


(a) whenever unreasonable demands of the landowner and 
his representatives are: 1 64/ 


1. unduly delaying purchase through negotiations of © 
rights of way or roads; 


2. unduly delaying construction of access roads with 
appropriate funds; 


3. unduly delaying acquisition of joint use rights of 
way or joint use road agreements; 


4. preventing sale of BLM timber due to lack of 
satisfactory access; 


5. preventing or effectively limiting competitive 
bidding by other prospective purchasers of BLM timber. 


161 / BLM Manual § 2133.43B. 
162 / BLM Manual § 2133.43C. 
163 / BLM Manual § 2133.43C4. 


164/ BLM Manual § 2137.3. 
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(b) when the land sought to be acquired is in multiple 
ownership and it proves impossible to locate or reach agreement 
with the owners. 165/ 


(c) when the land is badly encumbered. 166/ 


The procedures followed in condemnation are set forth only 
in a most cursory fashion in the Manual. . 

(a) A memorandum to the state director, 167/ BLM, is 
prepared indicating that legal proceedings are required. That 
memorandum includes a statement of the necessity for con- 
demnation; réason for failure of negotiations; need for immediate 
possession; a statement of the current status of the land's oc- 
cupancy; a statement of the proposed use of the property; the 
owner's attitude toward condemnation; a list of the names and 
addresses of persons having or claiming an interest in the property 
who must be made defendants; maps; relevant documents; 
appraisals; title evidence. 


(b) Steps for processing the request for condemnation: 


1. The Portland Service Center reviews the case be- 
fore forwarding it to the appropriate regional solicitor for 
preparation of the declaration of taking and forwarding the same 
to the Director, BLM, with a recommendation that condemnation 
is necessary, 168/ 


Zs Notify the landowner of the intent to recommend 
condemnation, 169/ 


3. Director forwards case to the Department of 
Justice and the Attorney General upon approval of the action 
notifies the U.S. Attorney to bring suit in federal court. 170/ 


4, Purchase order for land is obtained from the 
district. 171/ 


165/ BLM Manual § 2137.31 (1968). 
166/ BLM Manual § 2137.32. 

167/ BLM Manual § 2137.41. 

168/ BLM Manual § 2137.42A (1968). 
169/ BLM Manual § 2137.42B. 

170./ BLM Manual § 2137.42C. 

171 / BLM Manual § 2137.42D. 
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5. U.S. Attorney files complaint, notices and 
declaration of taking in the district court and upon payment 
into court of the estimated market value of the land, the 
government acquires the estate free and clear of encumbrances, 
and all existing liens to the extent affected by the taking. 172/ 


6. Defendants are served with notice of the action. 173/ 


7. Notice of suit is recorded in the local county court- 
house to put all on notice of the government suit affecting title to 
the property. 174/ 


(c) Steps taken by BLM subsequent to filing the condemna- 
tion suit; After suit is filed, any settlement negotiations between 
the landowner and the BLM will be conducted by the office of the 
U.S. Attorney. If settlement cannot be reached, the case will be 
tried, The BLM may be required to provide additional informa- 
tion and assistance, particularly in event of trial. 175/ 


(d) Amount of the award: If the award in the condemna- 
tion action exceeds the deposit the state office will request a 
purchase order in the amount of the deficiency, 176/. 


G. Exchanges , 


(1) In general, In 1968 the Secretary of 
the Interior amended Title 43 of the Code of Federal Regulations 
to establish uniform, modernized, streamlined procedures for 
the handling of exchanges by the BLM. 177/ 


(2) Objectives of the exchange process. Ex- 


cept for state exchanges under the Taylor Grazing Act, which are 
mandatory providing certain conditions are observed, the exchange 


Tv27 BLM Manual § 2137.42E. 
173/- BLM Manual § 2137.42F. 
174/ BLM Manual § 2137.42G. 
175/ BLM Manual § 2137.42H (1968). 
176/ BLM Manual § 2137.42H (1968). 


177/ 32 Fed. Reg. 10799 (1967); 33 Fed. Reg. 3511 (1968), part 
2244 of Title 43, Code of Federal Regulations. 
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process is discretionary. It is utilized to consolidate land holdings 

of the government; to establish land ownership and use patterns 

which will permit more effective administration of the public lands of 
the United States; to serve the stability of communities and enterprises 
dependent upon the public lands; and to serve the implementation of 

the program objectives of the Classification and Multiple Use Act of 
1964, 178/ namely, assuring that the federal lands will be used or 
disposed of in such a way as to promote their multiple use, sustained 
yield and highest and best usage. 179/ 


(a) Objectives specified for private exchanges 
pursuant to the Taylor Grazing Act. In determining whether an ex- 
change is in the public interest 189/ the general principles of Section 
7 of the Taylor Grazing Act 188/ and the detailed criteria of the 
Manual, 182/ set forth below, are applied. 


A. Foran exchange to be in the public interest, 
the selected lands must be proper for disposal 
and the offered lands must be proper for ac- 
quisition by the United States. 184/ 


B. To be proper for acquisition by the United 
States, the acquisition must yield substantial, 
positive benefits to federal long-range resource 
management programs. 184/ 


178/ Act of Sept.19, 1964, 78 Stat. 986; 43 U.S.C. §§ 1411 et seq. 
(1964). 
179/ 43 C.F.R. § 2244.0-2 (1969). Part 1725 of Title 43 referred 
to in the section deals with the policy aspects of the Classification 
and Multiple Use Act. 
180/ In determining furtherance of public interest, appellate pro- 
ceedings are to consider restatement of departmental policies issued 
while the case is on appeal. Frank Bond &Son, Inc., A-28656 
(Interior Dec., Apr. 27, 1962). 
181/ BLM Manual § 2.15.4 (1964); 43 C.F.R. § 2244.1-4(a) (1969). 
182/ BLM Manual § 2.20 (1961). 
183/ Ruthelen List Anderson A-25950 (Interior Dec., Dec. 7 1950) 
If the lands selected are reserved and therefore not suitable for 
disposition, the applicant may, if in the public interest, obtain a 
modification of the withdrawal, eliminating the selected lands, thereby 
permitting consummation of the exchange. Further, the propriety of 
the exchange is dictated not merely by the status of the land and the 
conditions existing on the date of the filing of the application but also 
by the circumstances and conditions that exist at the time of final 
action. David B. Morgan A-24518 (Interior Dec., Dec. 12, 1947). 
184/ Acquisition by exchange of urban property to be used by the 
Grazing Service as an administrative site is considered a proper use 
of the exchange provision in that it facilitates the administration of 
the grazing districts even though it does not serve to ''consolidate" 
public land holdings. Memorandum for the Supervisior, Branch of 
Land Planning & Conservation, GLO from Chief Counsel, GLO 
(April 6, 1945). eS Sic 


(1) The benefit may be to any of the resource- 
management programs of the Bureau (e.g., range 
administration, public recreation development, 
and forest management), to the programs of any 
other federal agency (e.g., national forest ad- 
ministration and national park system) or to re- 
source programs embraced in general public 
policies (e.g., water shed protection). 185/ 


(a) The mere fact that an exchange will 
result in blocking up of federally owned lands does 
not necessarily mean that a positive benefit will 
insure to the Government through acquisition of the 
lands. 186 / 


(i) In some cases, it may make 
little or no difference to the effectiveness of the 
federal program whether the subject lands are 
federally owned; in such cases the exchanges may 
not be in the public interest. 187/ 


(2) Where a program of an agency other than 
BLM would be benefited, favorable action will not 
be taken on a proposed exchange unless the agency 
in question first demonstrates to the Bureau's satis- 
faction in writing that acquisition of the lands will 
benefit its program to the extent that it will be in 
the public interest for the Federal Government to 
acquire them by exchange. 188/ 
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185/ The private exchange provision of the Taylor Grazing Act has 
been administratively converted into a general public use exchange 
provision. | 

186/ Application denied in Robert C. & Mary V. Ellis, A-29185 (Interior 
Dec., Sep. 9, 1964) where the blocking up of a substantially isolated 
tract of public land was deemed not in the public interest. 

187/ This criterion emphasizes the congressional policy that the 
Government restrict the acquisition of property interest wherever 
possible. 

188/ Charles Redd dba Charles Redd Sheep Co., A-30219 (Interior 
Dec., Apr. 15, 1966). 
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C. For an exchange to be in the public interest, 

there must be a reasonable assurance that the 

values of the selected lands do not exceed that of 

the offered land on the date of appraisal as well as 

on the date when the exchange could be completed.189/ 


(1) Whenever it appears upon preliminary 
examination that the probability that the value of 
the selected lands exceeds that of the offered lands 
is great, further expenditure of time and money 
is not justified since it would only result in 
establishing the fact of inequality and the exchange 
will not be in the public interest. 190/ 


(2) Whenever, in borderline cases, a sub- 
stantial doubt exists whether an exchange may be 
in the public interest but the doubt could be resolved 
by the petitioner or applicant's submittal of reliable 
appraisal data, the exchange is not in the public 
interest if the petitioner or applicant, upon receipt 
of an offer from the Bureau tdé consider such data, 
elects not to submit any. 


(b) Objective specified for State exchanges 
under the Taylor Grazing Act. There is no public interest criterion 


for state exchanges under the Taylor Grazing Act. Such exchanges 
are mandatory if the lands are of approximately equal value, if the 
selected lands lie within a grazing district, and if the offered lands 
lie within the same district and the lands are in a reasonably compact 
body so that the exchange does not interfer with the administration 

or value of the grazing district 191/ 


189/ Stockstill and Mager v. City of Sonoma, December 15, 1969, 
petition denied because land values between date of appraisal and 
proposed date of completed exchange fluctuated too widely. On the 
general question of appraisal, consistent with the Department's inter- 
pretation of the exchange provision as multi-purpose, the offered and 
selected lands are not appraised solely as to their value for grazing 
purposes, rather all uses of the land are considered in determining 
value. F.N. Bard, A-27690 (Interior Dec., Oct. 6, 1958). Bonafide 
homesite applications will be regarded as showing that the use of the 
selected land is turning away from grazing toward home and business 
development, David B. Margath, A-24365 (Interior Dec., July 23, 
1946 and July 26, 1947). 

190/ F.N. Bard, A-27690 (Interior Dec., Oct. 6, 1958). 

191/ 43 C.F.R. § 2244,2(2),(b),(d) (1969). 

For a discussion of a device employed by the Secretary to avoid 
the prohibition against selection of land in a grazing district unless it 
lies in the same district as the land offered see note 108: supra 
and accompanying test. - 55 - 


(3) Basis for exchange. The basis for exchange 
is the fair market value of the lands offered and selected for exchange 
rather than on an acre-for-acre basis. 192/ No land of unequal 
value can be exchanged unless a statute ‘permits equalization of. 
values by a cash settlement. 193/ With respect to the determination 
of the fair market value of the lands involved in a proposed exchange, 
the BLM Manual provides a policy criterion identical to that contained | 
in the regulations : 194/ 


The appraisal of the lands involved in an exchange 
will not be allowed to become distorted by injecting 
therein a consideration of the public interest that 
would be served by the exchange should it be 
consummated. Fair market value of the offered 
and selected lands will be determined objectively, 
based upon the available evidence of market value 
in the usual manner. 195/ 


(4) Application procedures. 

(a) Preliminary negotiations : condition 
precedent. Provision is made in the regulations for preliminary 
negotiations because this procedure has been found to result in 
economies of time and money for both the government and the 
persons with whom it makes exchanges because it serves to 
eliminate applications for exchange which cannot be completed.196/ 


No preliminary negotiations will be conducted by BLM 
and no application for exchange accepted unless the subject lands 
have been classified as suitable for exchange. 197/ The agency 
which would have jurisdiction over the acquired lands if the exchange 
is permitted (in the case of private Taylor Grazing Act exchanges 
the BLM) will conduct the preliminary negotiations with the land+ ; 
owner. 198/ Negotiations preliminary to application are not required 
in state exchanges under the Taylor Grazing Act. 199/ 


192/ 43 C.F.R. §2244,1-1. 

193/ 43 C.F.R. § 2244.1-2(b)(3), 2244.1-4(2)(2). 

194/ BLM Manual § 2.19C(1) (1969). 

195/ Fair market value is present market value as of date of con- 


summated exchange and not as of application date. Bjarne Pederson, 
A-28844 (Interior Dec., Sept. 20, 1962).. 

196/732 Fed. Reg «10799 (1967). 

197/ 43 C.F.R. § 2244,1-2(c)(1969); BLM Manual § 2.15.4(1964). 
198/ 43 C.F.R. § 2244.1-2(a)(1969). 

199/ 43 C.F.R. § 2244.2-3 (1969). 
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(b) Formal application; steps required 
of the applicant. The following procedural steps must be taken by 


the applicant for an exchange: 


1. describe the property applied for and selected by jegal 
subdivisions of the public land surveys; 200/ 


2. include with the application the notice of the ad- 
ministering bureau issued at the conclusion of the preliminary 
negotiation process that the proposal appears feasible; 201/ 


3. file a corroborated statement relating to the existence 
of springs or waterholes on the subject lands; 202/ 


4, state whether the values are equal and if not, what 
cash payment permitted by statute is required; 203/ 


5, state that the applicant owns the interest he proposes 
to convey; that the interest is not the basis of any other exchange; 
and that he is legally (in the sense of competency) capable of 
conveying the interest; 204/ 


6. furnish evidence of title. 205/ 


(c) Action by the adjudication officer. If 
the appropriate officer of the bureau having jurisdiction over the 
selected property and the authorized officer of the bureau or agency 
which will administer the offered property determine that if the ex- 
change is completed, it would not be inconsistent with the law and 
regulations and is otherwise in the public interest, 206/ publication 
of notice of the exchange, i.e., publication of notice that the ex- 
change will be processed to completion, is permitted. 207/ The 
BLM Manual sets forth the following steps to be undertaken by the 
adjudication officer to determine whether such approval is 
appropriate. 208/ 


200/ 43 C.F.R. § 2244.1-2(b)(1). 

201/ 43 C.F.R. §2244.1-2 (b)(1). 

B02/) 43-C.F.R. § 2244, 1-2(b)(2). 

203/ 43 C.F.R. § 2244.1-2(b)(3). But where the record does not 
disclose that a proper appraisal was made of the offered and 

selected lands in a private exchange, the case will be remanded 

for a review of the appraisals. Frank Bond & Son, Inc., A-28656 
(Interior Dec., Apr. 27, 1962). 

204/ 43 C.F.R. § 2244.162 (d). 

205/ 43C.F.R. § 2244.1-2 (g). 

206/ Public interest is to be determined before careful consideration 
of appraisal values. Winfred Kimber, et al., A-28625 (Interior Dec., 
Sept. 20, 1962). 

207/ 43 C.F.R. § 2244,1-3 (1969). 

208/ BLM Manual §§ 2.15.9-14 ae 


1. whether the applicant has supplied the tse which 
is required of him; 209/ 


2. whether this information proves to be accurate; 210 


3. whether the proposed reservations and uses in the offered 
lands and acceptable reservations in the selected lands are listed 
or referred to; 211/ 


4. whether the proposed mineral reservations conform with 
the policy of the Department; 212/ 


5. whether the applicant is the holder of an option or contract 
to purchase the offered lands; such applications must be rejected; 213/ 


6. whether the selected lands are not subject to selection 
because they are unsurveyed, reserved or otherwise in an unavailable 
status.214/ 


If the officer determines that the exchange is unacceptable in 
its present form, the applicant will be given the opportunity to take 
curative action by adjustment of value or amount of land provided 
for,215/ furnishing additional information; agreeing to an alteration in 
reservation proposed. 216/ If the exchange is acceptable initially or 
after curative action, notice of publication will be permitted. 217/ 


(d) Publication of notice, protests. 
The regulations provide for appeal through administrative channels by 
the applicant should his application be rejected, or should he wish to 
contest any restrictions placed on the lands selected or any additional 
requirements imposed as precedent to his receiving the selected 


2097 Id. 
210/ Id. 

211/ BLM Manual §2.15.9E, 2.15.93 (1969). 

212/ BLM Manual §2.15.9J 

213/ BLM Manual §2.15.12E (1964). However, see Case Study No. 1 
where the Page Land and Cattle's Co.'s contract to acquire lands in 
the Point Reyes Park area was considered sufficient to permit con- 
tinued processing of the exchange. 

214/ BLM Manual § 2.15.12H (1964). 

215/ Glenera Sheehan Hunter, et al., A-27267 (Interior Dec., 

Feb. 29, 1956). 

216/ BLM Manual § 2.15.13A (1964). 

217/ 43 C.F.R. § 2244.1-3 (1969). 
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lands. 218/ A formal hearing is not required since resolution is upon 
a record made by correspondence; 219/ however, it is the practice 
when an appeal in an exchange case is taken to the head of the Depart- 
ment from a decision rendered in the BLM, to grant to any interested 
person, upon request, an opportunity to make an oral argument on the 
issues. 220/ The administrative practice relating to both private and 
state exchanges permits assertion of bona fide objections to the ex- 
change. 221/ The BLM Manual provides for the processing of all 
appeals and complaints to completion by the adjudicating officer. 222/ 
It does not describe the procedures utilized. 223/ It appears that a 
hearing on a protest is not required. 224/and rather that protests are 
disposed of on the basis of the evidence submitted in correspondence 
with the Department. 225/ However, the protest raising a bona fide 
issue cannot be dismissed unless the record contains evidence 
warranting its dismissal. For example, if a protest indicates that 
exchange will disrupt the local economy and be contrary to good con- 
servation practice, it cannot be dismissed upon the basis of a bare 
conclusion to the contrary ina field report, rather that conclusion 
must be sustantiated by evidence. 226/ In the case of a state exchange 
which is mandatory, the protest can only relate to deficiencies in the 
statutory criteria, such as lack of equal value, restriction to selection 
within the State, and the restriction on lands offered and selected in 
the same district as being so located as not to interfere with the value 
and administration of the district. 227/ In the case of private ex= L, 
changes, the protest can be directed toward any alleged deficiency in 
meeting the public interest requirement. 228/ 


218/ 43 C.F.R. §§ 146.9, 147.13 (1938). The current regulations do 
not provide explicitly for an appeal, but the BLM Manual, § 2.15 Illus- 
tration 2, provides for a paragraph governing the right to appeal for 
insertion in decisions rejecting applications. Further, the Manual 
provides that the adjucating officer will process all complaints and 
appeals to completion, §§ 2.15.16A (1959) and 2.16.13A (1963). 

219/ George Z. Herrell, A-26508 (Interior Dec., Jan. 15, 1953). 
220/M.C.Steele, 60 1.D. 389, 394 (1950). 

221/ 43 C.F.R. § 2244.1-3 (1969) superseding 43 C.F.R. §§ 146.5, 
146.9, 147.12, 147.13 (1938). 

222/BLM Manual §§ 2.15.16A (1959), 2.16.13A (1963). 

223/It can be assumed that the rules of practice and procedure are 
those applicable generally to other appeals from administrative decis- 
ions. See 43 C.F.R. §§ 146.9, 147.13 (1938) which provide for consid- 
eration of the protest in accord with the regulations then in effect. 
224/Glenera Sheehan Hunter, et al., A-27267 (Interior Dec., Feb. 29, 1956). 
225/ Dalton LaRue, 691. D. 120 (1962); Owen Ault, A-27845, (Interior Dec., Mar. 
30,1959); A.J. and Myrtle Barnes, A-27041 (Interior Dec., May 26, 1955), 
226/ Andrew F. Anderson, A~26279 (Interior Dec., Feb. 13, 1953). 
227/L.P.Chastain, A-27101 (Interior Dec., Apr. 27, 1955). 

228/See, e.pv, Willis N. Farlow, 621.D. 206 (1955). 
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Neither the statute nor the regulations prescribe a 
mandatory time limitation on the filing of protests. The time 
limitation contained in the notice of publication merely means 
that the Department will proceed with the exchange application. 
The Department does, and will consider a later protest if it 
is in the public interest to do so. 229/ 


(e) Hearings. The requirement of a 
hearing is treated somewhat differently when it is requested by 
the applicant to review the ''suitability" of the land selected for 
exchange. If the land selected by a state contains outstanding 
mining claims, because a state exchange is mandatory, the state 
as a matter of right, is entitled to a hearing determining the 
validity of the mining claims which in turn determines the avail- 
ability of the lands for selection. However, if the land ''selected" 
by a private applicant contains outstanding mining claims, since 
such an exchange is merely discretionary with the Secretary of 
the Interior, and depending upon a finding of benefit to the public 
interests, the Secretary cannot be compelled to institute proceed- 
ings against the mining claims for the purpose of ascertaining 
whether the land is available for selection nor can the offeror 
compel such a hearing because he does not claim either title to 
or an interest.in the selected land nor does he seek to acquire a 
statutory preference right to enter the land. 230/ 


({) Final approval of the exchange. The 
regulations provide that an application may be rejected at any time 
prior to the issuance of an instrument transferring the ownership 
of the property. 231/ Some examples of instances in which the 
authorized officer may exercise his discretion to reject the ex- 
change are set forth in the regulations: 


229/ Willis N, Farlow, 62 I.D. 206 (1955). The notice of pub- 
lication was not contained in a paper which the protestant usually 
read; his later protest was permitted and acted upon favorably 
because he demonstrated that the exchange would not be in the 
public interest. The exchange would have seriously disrupted 
established livestock operations. 


230/ Harvey Yukon (A-30762, Aug. 23, 1967). 
231/ 43-C7F'.R. § 2244.1-4(b) (1969). 
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Exchanges will not be consummated in the dis- 
cretion of the authorized officer when, for ex- 
ample, after public notice -- . 


(i) An appropriate public requirement for 
the selected property is identified, or 


(ii) Information is received which estab- 
lishes that the exchange is not in the public interest. 


(2) Changes in values, after publication of the 
notice required by § 2244.1-3, will; ordinarily not be 
a basis for rejection of an ee cationt all other factors 
being equal. 229/ 


4. BLM statistics relating to acquisitions and 
exchanges, 1959-1968. 


an? in general : 


From the statistics furnished to the PLLRC by the Bureau 
of Land Management for the last 10 years it is clear that the BLM 
has administratively expanded the scope of its section 8 exchange 
authorization beyond resource management and land consolidation 
for grazing purposes comprehended by Congress, to serve all the 
purposes of its programs and to aid the programs of other agencies 
which it considers to serve the public interest. All of the activity 
has been by exchanges. This approach was given judicial sanction 
in La Rue v. Udall, discussed supra. No acquisitions of any sub- 
stance by purchase or condemnation have been undertaken by BLM. 


The BLM report consisted of forwarding individual reports 
from each of its Land Offices in the public land states. 


b. Acquisitions. 


Except for the authority to purchase property to assure access 
to the public lands under its management, 230/ the BLM possesses no 
general statutory authority to purchase lands for project administration. 


229/ 43 C.F.R. § 2244.1-4 (b) 

ae See Jack H. Stockstill, Sac. 078951 (Interior Dec., Dec. 15, 
1969). In this case substantial changes in value took pies Meise 
the date of publication in 1964 and the final appraisal of the property 
in 1968. The resulting disparity necessitated rejection of the appli- 
cation for exchange. Since it is a general rule that an application can 
be rejected at any time prior to the issuance of a patent, 43 C.F.R. 

§ 2244.1-4(b) is construed to mean that changes in market value, 
although they must be recognized, will not ordinarily require the 
rejection of an application. 


230/ See pp. 46-52 supra. rae 


Only five of the State Land Offices reported entries under the "'acquisi- 
tion by purchase" category. The entry of Montana 231/ was improper- 
ly attributed to this category because the BLM accumulated the lands 
for a warehouse and an office site by transfee from another federal 
agency, 232/ and by donation from local authorities. 233/ The 

entry of Colorado for the purchase of lands to serve as an adminis- 
trative site was specially authorized by statute. 234/ Arizona's 
purchase of a road from the State was probably to assure adequate 
access to lands within its management and as such was an authorized 
exercise of the statutory powers of the Secretary of the Interior .235/ 
Eliminating these acquisitions, authorized expressly or impliedly, 
there remain only two acquisitions for which no express or implied 
authorization is evident-- the purchase of a total of 36 acres in 
Oregon for warehouse sites and the purchase of 16 acres in Idaho 

for an office site. 236/ 


The paucity of BLM land acquisitions by purchase and con- 
demnation, in contrast to such acquisitions by other agencies in 
furtherance of their public land management programs, clearly re- 
flects BLM's lack of authority for such acquisitions. 


c. Section 8 (Taylor Grazing Act) exchanges. 
(1) Exchanges for BLM programs. 237/ 


A few of the transactions under this category reflect the limited 
application of the exchange provision intended by Congress -- 
blocking out land holdings to permit more efficient resource 


(231/ 4. 8446 acres. 

232/ 3.5 acres acquired by transfer from the Danartnene of 
Agriculture. 

233/ 1.3446 acres donated ret local authorities. 

234/ 2.856 acres. 

235/ 13.2 acres. 

236/ According to information furnished by the Department of the 
Interior, these acquisitions were probably authorized by specific 
statute. 

237/ The State Land Offices listed the total amount of acreage 
withdrawn over a ten year period, except for Arizona, which 
reported only for eight years, as follows: 


Oregon - 253,391 acres 
Nevada - 250,734.126 acres 
New Mexico - 219,230.57 acres 
Utah - 87,866.60 acres 
footnote continued 
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management and vegetative rehabilitation purposes. However, most 
of the transactions under this category are merely listed as 


being for ''multiple use" purposes with no further explanation 
except for an occasional parenthetical remark indicating that all 
or part of the lands were being utilized for administrative, office, 
or warehouse sites, erosion control, wildlife or recreation pur- 
poses. 

| By volume of total acres exchanged over a ten year period, 
Oregon was first with a total of 253,39l acres. Oregon's exchange 
figures were consistently large; its largest exchange was 
-60,051 acres in 1969. Nevada was second with 250, 734.126 total 
acres exchanged, and its exchange of acreage was consistently 
large. New Mexico exchanged the third largest amount by total 
acreage, 219,230.57, but the bulk of the exchange total was ex- 
changed in one year, 1969, and the amount was 99,573.85 acres. 


(2) State exchanges. Three state offices 
reported their statistics in such a manner that the volume of state 
exchanges could be estimated. California listed its state ex- 
changes, 435.32 acres exchanged over a five year period, ina 
separate table. Oregon included the total 55,488 acres it with- 
drew in its section 8 BLM program tabulation, and attributed the 
purpose of the exchange to multiple use. Montana, under a 
separate state exchange table, reported utilizing section 8 au- 
thorization to obtain 3,479.23 acres of state lands within the 
Glasgow Air Force Base. It is unusual that the other reporting 
State Land Offices had no state exchanges over the 10 year report- 
ing period. It is more likely that because these exchanges bene- 
fited BLM programs, the state exchanges were included in the 
BLM program tabulation without separate reporting. 


note 237, continued: 


Montana - 49,119.07 acres 
Idaho - 28,931 acres 
Arizona - 22,329.38 acres 
Colorado - 18,090 acres 
Wyoming - 9,601.35 acres 
California - 5,817.02 acres 
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(3) Exchanges for the benefit of the 
programs of other groups or agencies. 


(a) Forest Service. Six state offices 
reporting using section 8 exchanges to gain lands for inclusion 
in a national forest. 238/ The state with the largest total acreage 
exchange for inclusion was New Mexico with 138,027.50 acres. 
Idaho's 239/ exchange for forest purposes was expressly under 
the provisions of the Act of July 9, 1962 (76 Stat. 140; 43 U.S.C. 
§ 315g-1) andas such, should not have been listed as a section 8 
exchange. The remaining three reporting states listed BLM-FS 
adjustments. Colorado's adjustment was cited as pursuant to 
the Act of June ll, 1966, 240/ The adjustments of Utah 241/ and 
Montana, 242/ probably were pursuant to § 315g-1 permitting 
transfer of property lying within a national forest to the control 
of the forest administrators if the Secretary considers the property 
suitable for such transfer. 


(b) Reclamation. Nevada, Oregon, 
and Utah reported exchanges for the benefit of programs of the 
Bureau of Reclamation. 243/ 


(c) National Park Service. Colorado, 
Utah and California listed acquisitions of land for use of the 
National Park Service. 244/ 


238/ New Mexico, 138,027.50; Nevada, 23,922; Arizona, 
3,844.50; Montana, 1,917.32; Utah, 1,440; Idaho, 320. 


239/ Supra note 238. 
240/ 3,410 acres exchanged in 1966. 


241/ 12,176.57 acres in a 1964-68 period, accomplished by 
withdrawal. 


242/ 38,239 acres to the Forest Service and 27,884 acres to 
the BLM in 1966. 


243/ Nevada (229 acres in 1967); Oregon (319 acres in 1965 for the 
Rogue River Project); Utah (6, 611.28 acres in 1966). 


244/ Colorado (9,842 acres in 1964 for the Dinosaur National 
Monument); Utah (3,120 acres); California (5,453.06 in 1964-68). 
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(d) Bureau of Sport Fisheries and Wildlife. 


‘Nevada, Idaho and Colorado reported exchanges for the benefit of 


| refuge, game ranges or fish hatcheries purposes. 245/ 


(e) Military reservation uses. Five state 
offices 246/ reported utilizing the section 8 provision for the 
purpose of arrassing land for military purposes. The largest of 
‘these acquisitions was 18,898.50 acres in California in 1968. The 
other exchanges were of smaller acreages, averaging 2-3 thousand 
acres. 


(f) Exchanges forithe benefit of the Navajo 
Indians. Utah reported the exchange in 1966 of 1,920 acres for the 


benefit of a Navajo Indian Reservation. New Mexico reported the 
exchange of 3,245.66 acres in 1964 for the benefit of a Navajo 
Indian Reclamation project. 


da Exchanges authorized by special legislation. 


The following list recited all the exchanges: aathoriwed by epecial 
acts reported by the State BLM offices over a ten year period: 


(1) Lake Mead. Nevada acquired a total of 
2,023 acres for the Lake Mead project: 160 acres in 1966; 1,863 
acres in 1968. Arizona exchanged 1,508.32 acres in 1968-69. 


(2) Point Reyes. The State Office of BLM, 
Arizona, by exchange, was able to contribute 1,407 acres to the 
project in 1964 and California, 302.5 acres in 1966-67. 


(3) United Pueblos. (P.L. 226, 63 Stat. 604.) 
New Mexico state office pursuant to this act exchanged 30,390.55 
acres in 1963, 


(4) Navajo Tribe Exchange Act of 1958. 
(Act of Sept. 2, 1958.) The Utah office utilized this authorization 
to acquire 8,359.49 acres in 1961. 


(5) Everglades National Park Act. (Act of 
Sept. 12, 1964.) 18,416 acres were received pursuant to this Act 


by Utah state office in 1965. 


245/ Montana (840 acres game range); Idaho (131 acres hatchery 
refuge); Colorado (800 acres, refuge). 

246/ New Mexico (2,639.17); Montana (3,479.23); Arizona 

(2, 619.54); Utah (2,318); California (18,898.50). 
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(6) Act of October 15, 1962. (76 Stat. 954.) 
The BLM Colorado Office obtained 707.5 acres by the utilization 


of this Act. 


(7) Golden Spike National Historic Site 
Act of July 30, 1965. Utah office utilized this authorization to 
acquire 633.69 acres. 
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B. The National Park Service. 


Land acquisitions constitute a major activity of the National 
| Park Service. The Service administers a number of historical, 
natural and recreational areas either expressly designated by 
Congress or established pursuant to Congressional direction. As 
of June 30, 1969, the Park Service administered 274 areas . 
falling within 23 separate categories 1/ which embraced a gross 
area of 29, 489, 999 acres of which 28, 385, 103 acres were federal 
land and 1, 104, 895 acres were nonfederal land. 2/ Many of these 
areas when originally established contained no federal lands. 3/ 
Others contained substantial quantities of nonfederal lands that 
were deemed inconsistent with the public purposes of the area. 4/ 
The acquisition of nonfederal properties thus can be important to 
the implementation of the Congressional program for such areas. 


For the most part the provisions for the acquisition of 
nonfederal lands within a Park Service administered area have 
been specifically set forth by Congress ona case by case basis. 
Each of the national parks, as well as many other areas included 

~in the National Park System, has been individually authorized by 
Congress in statutes which contain varying provisions with regard 
to land acquisition. In the laws pertaining to some areas, Congress 
has in express terms authorized the acquisition of land for the 
particular area by purchase, condemnation, or other means, such 
as exchange. The statutes governing other areas specify that land 
may be acquired only be donation or by purchase with donated 
funds. Some of the statutory provisions relating to land acquisition 


1/ These categories are: National Parks, National Historical 
Parks, National Monuments, National Military Parks, National 
Memorial Park, National Battlefields, National Battlefield 
Parks, National Battlefield Sites, National Historic Sites, 
National Memorials, National Cemeteries, National Seashores, 
Parkways, National Lakeshores, National Scenic Riverways, 
National Capital Parks, White House, Parks (other), National 
Recreation Areas, International Park, National Scientific 
Reserve, Trail, National Wild & Scenic Rivers System. 


2/ See data expplied to PLLRC by Park Service. 


3/ See the Act to establish the Fire Island National Seashore, pp. 8-87 infra. 
4/ See the Act to establish the Point Reyes National Seashore, pp. 70-80 infra. 
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relate to specific pieces of land or to acquisition from particular 
grantors, while others give land acquisition authority in more 
general terms. A number of recent specific statutes authorizing 
acquisitions of land for Park Service area are analyzed below to 
show the type of provision enacted by Congress. Not only do they 
illustrate the range of different acquisition tools vested in the 
Secretary of the Interior for particular areas, but they demonstrate 
the developing treatment by Congress of diverse problems that have 
arisen under the Service's acquisition programs in various areas. 


While the specific statutes are of primary importance for 
the acquisition of lands under National Park Service administration, 
and are controlling to the extent applicable, the Service does have 
several statutes of general applicability, whereby land can be 
acquired by purchase, condemnation and/or exchange for certain 
purposes. The primary additional act relevant to purchases is the 
Act of August 21, 1935 5/ which provided for the preservation of 
historic American sites, buildings, objects, and antiquities of 
national significance, or for other purposes. The general authority 
for exchanges under the provisions of the Taylor Grazing Act 6/ 
has been used for exchanges for park purposes although its language 
refers to improvement of grazing purposes. 7/ Further important 
general authority for Park Service exchanges has been delegated to 


the Secretary under the amendment to the Land and Water Conservation 


Fund Act of July 15, 1968. 8/ These general statutes will be 
discussed following the analysis of the specific statutes. 


5/ 16U.S.G..°§ 46¢(d) 1964), 
6/ 43 U.S.C. § 315g (1964). 
7/ The Taylor Act has been discussed in detail supra. 


8/ Act of July 15, 1968, Pub.L.No.90-401, § 5, 82 Stat. 356, 
16 U.S.C. § 4601-22 (Supp. IV, 1965-1968). 
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With few exceptions, neither the specific nor the general 
statutes relating to acquisitions for the Park Service set forth any 
procedures for the administrative exercise of the acquisition process. 
The procedures and practices followed by the Park Service are treated 
following the analysis of statutory authority. Finally, the statistics 
of Park Service acquisition over the last ten years are analyzed to — 
determine the nature and extent of use of various of the Service's 
acquisition authorities. . 


i, Specific statutes. 


There are a number of statutes relating to areas administered 
by the National Park Service where limited authorization is granted 
or exercised for the acquisition and/or exchange of lands for specific 
projects or purposes. 9/ Review of a number of these statutes since 
1962 reveals the different approaches taken by Congress to the 
various problems presented. 


9/ In response to an inquiry by the PLLRC relating to its 

Appraisal Study, the Park Service listed some 33 statutes authorizing 
the acquisition of lands for specific areas by purchase and/or exchange. 
Draft Report, Study of Appraisal Techniques and Procedures Utilized 
in Connection with Action Related to Federal Public Lands, PLLRC 
(Dec. 1969) p. D-17-D-20. 
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a. Act to authorize establishment of the Point Reyes 
National Seashore, 1962. 10/ 


In this act, Congress designated a specific area in Marin 
County, California, to be included in a new national seashore area 
to be known as the Point Reyes National Seashore, embracing 
approximately 53,000 acres, most of which was in nonfederal 
ownership. The Secretary of the Interior was authorized to establish 
the area as a National Seashore by notice in the Federal Register 
after acquisition of sufficient acreage to provide an efficient 
administrative unit. 


Detailed provisions were set forth for the acquisition of the 
lands within the designated park area by the Secretary of the Interior. 
Section 3 of the act authorizes the Secretary to acquire the lands by 
donation or by purchase, or by an exchange, as follows: 


Except as provided in section 459c-3 of this title 
the Secretary is authorized to acquire, and it is the 
intent of Congress that he shall acquire as rapidly 
as appropriated funds become available for this 
purpose or as such acquisition can be accomplished 
by donation or with donated funds or by transfer, 
exchange, or otherwise the lands, waters, and 
other property, and improvements thereon and any 
interest therein, within the areas described in 
section 459c-1 of this title or which lie within the 
boundaries of the seashore as established under 
section 459c-4 of this title (hereinafter referred to 
as ''such area''), Any property, or interest therein, 
owned by a State or political subdivision thereof may 
be acquired only with the concurrence of such owner. 
Notwithstanding any other provision of law, any 
Federal property located within such area may, 
with the concurrence of the agency having custody 
thereof, be transferred without consideration to 
the administrative jurisdiction of the Secretary for 


HO'/ Act of Sept. 13, 1962, Rub. L. 87-657, 76 Stat. 53.8; 
16 U.S.C. 459c-459c--7(1964). 
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use by him in carrying out the provisions of sections 

459 c to 459c-7 of this title. In exercising his 

authority to acquire property in accordance with the 
provisions of this subsection, the Secretary may 

enter into contracts requiring the expenditure, when 
appropriated, of funds authorized by section 459c-7 

of this title, but the liability of the United States under 
any such contract shall be contingent on the appropriation 
of funds sufficient to fulfill the obligations thereby 
incurred. | 


(b) Payment for acquisition; fair market value. 

The Secretary is authorized to pay for any 
acquisitions which he makes by purchase under sections 
459c to 459c-7 of this title their fair market value, as 
determined by the Secretary, who may in his discretion 
base his determination on an independent appraisal 
obtained by him. 


(c) Exchange of property; cash equalization payments. 
In exercising his authority to acquire property by 
exchange, the Secretary may accept title to any non- 
Federal property located within such area and convey 

to the grantor of such property any federally owned 
property under the jurisdiction of the Secretary 
within California and adjacent States, notwithstanding 
any other provision of law. The properties so 
exchanged shall be approximately equal in fair market 
value, provided that the Secretary may accept cash 
from or pay cash to the grantor in such an exchange 
in order to equalize the values of the properties 
exchanged, 11/ 


Section 8 of the act authorized the appropriation of not to exceed 
$14 million for the acquisition of land and waters and improvements 
thereon, which was increased to $19, 135,000 in 1966, 12/ and 

to $57,500,000 in 1970. 13/ 


11/ 16 U.S.C. § 459c~-2(1964). 
12/ 16 U.S.C. § 459c-7(Supp. III, 1965-1967). 
13/ Act of April 3, 1970, Pub. L. No. 91-223, 84 Stat. 90 
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The Act's provision for the Secretary of the Interior to 
acquire the lands within Point Reyes either by donation, 
acquisition or exchange gave the Secretary a variety of tools. The 
legislative history reveals that no major donations were expected, 
leaving purchase and exchange the major sources of authority. 14/ 


(1) Purchase and condemnation protection of 
certain inholdings, advance contracts 


In authorizing the acquisition of lands in Section 3, the Act 
does not expressly grant the right of ''éondemnation"' by the Secretary 
and uses the word ''purchase''. However, the other sections of the 
Act and its legislative history are clear on the point that condemnation 
of lands by the Secretary may be obtained, subject to the restrictions — 


of the Act. 15/ : 


A number of restrictions were imposed on the Secretary's 
power in order to protect the existing landowners and to reduce the 
cost of acquisition to the Government. Section 4 of the Act provides 
that no parcel of more than 500 acres within a certain described 
"pastoral zone'' shall be acquired without the consent of the owner so 
long as it remains in its natural state, or is used exclusively for 
ranching and dairying purposes including housing directly incident 
thereto. 16/ Section 6 of the Act authorizes any owner or owners of 
improved property on the date of its acquisition by the Secretary, as 
a condition to such acquisition, to retain the right of use and occupancy 
of the improved property for noncommercial residential purposes for 
a term of fifty years, the value of the retained occupancy right to be 
deducted from the fair market value on date of acquisition. 17/ 


14/ H.R. Rep. No. 1628, 87th Cong., 2d Sess. (1962). 


15/ See 16 U.S.C. § 459c-3(1964), H.R. Rep. No. 1628, 87th Cong., 
2d Sess. 5 (1962). 

16/ 16 U.S.C. § 459c-3(1964). 

17/ 16 U.S.C. § 459c-5(1964). 
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| The House Interior Committee stated that while these provisions 
permitting the private in-holdings within units of the National Park 
Service are contrary to general policy, the Committee had inserted 
| these provisions which were similar to those used in the Cape Cod 
National Seashore legislation, on an experimental basis. 18/ 


The Act authorizes the Secretary to enter into purchase 
contracts in advance of the actual appropriation of funds, as a device 
to expedite land acquisition. A number of the ‘property owners 
expressed concern as to whether the National Park Service would be 
in a position to buy their property at such time as they are ready to 
sell. The House Interior Committee considered this problem but 
indicated that there was no solution other than the language of 
Section 3 which states the intent of Congress that, within the limits 
of money made available to the National Park Service, the Secretary 
shall acquire the property within the seashore boundaries as rapidly 
as he can. 19/ Section 3 further specifically provides that in 
"exercising his authority to acquire property in accordance with 
the provisions of this subsection, the Secretary may enter into 
contracts requiring the expenditure, when appropriated, of funds 
authorized by section 459c-7 of this title, but the liability of the 
United States under any such contract shall be contingent on the 
appropriation of funds sufficient to fulfill the obligations eel 
incurred." 20/ 


Section 3(b) of the Act authorizes the Secretary to obtain an 
independent appraisal and base his determination to pay fair masket 
price upon the appraisal. 21/ 


18/ H.R. Rep. No. 1628, 87th Cong., 2d Sess. 7 (1962). 
19/ H.R. Rep. No. 1628, 87th Cong., 2d Sess. 6(1962). 


20/ 16U.S.C. § 459c-2 (1964). 

= This funding problem is handled by the Land and Water Con+- 
#ervation Fund Act of 1965, 78 Stat. 897, as amended; 16U.S.C. 
§§ 460 1 to 460 1 - 11 (1964). 


21/ 16U.S.C. § 459c-2(1964). See Case Study No. 1, pp. 326-35 
infra, where the Secretary relied upon such independent appraisals 
for an exchange with the Page Land and Cattle Company of offered 
lands within the seashore for public lands near Phoenix in Arizona. 
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(2) Exchanges - selected lands in adjacent } 
states, cash equalization. 


The provisions of Section 3 of the Act, authorizing the Secretary 
of the Interior to acquire property for the seashore park by means 
of "exchange" differ from the general exchange provisions of Section 8 | 
of the Taylor Grazing Act 22/, in two important particulars. : 


First, Section 3(c) authorizes the exchange of federally 
owned property under the jurisdiction of the Secretary ''within 
California and adjacent states'' for nonfederal lands within the 
seashore. 23/ This contrasts with Section 8 of the Taylor Grazing 
Act which restricts the Secretary's exchange authority to lands 
within the same state or within fifty miles of the base lands in 
another state. 24/ The reason for this expanded authority of the 
Secretary in the Point Reyes Act appears to have its basis in 
proposed exchanges involving federal lands in other states. The 
Secretary of the Interior's report on the bill to the House Interior 
Committee stated: 


The Bureau of Land Management and the National 
Park Service of this Department are presently studying 
possible exchange alternatives to assist any program 
that may be authorized for the acquisition of land and 
establishment of Point Reyes National Seashore. 25./ 


22/ See pp. 5-41 supra. 

237 16U.S.C. § 459c-2 (1964)(emphasis added). 

2Y 43 U.S.C. § 315g (1964)(for private exchanges). 

25/ H.R. Rep. No. 1628, 87th Cong., 2d Sess., 11 (1962). 
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One of these exchanges under study involved the proposal of the Page 
Land and Cattle Company to offer 1407 acres of private lands within 
the Point Reyes seashore area which the company planned to acquire 
from its present owner, in exchange for a substantial block of 6, 839 
acres of public lands in Arizona near Phoenix. 26/ This exchange 
was consummated in 1964 27/; its contemplation explains in part the 
special language of the 1962 Act authorizing exchanges in states 
adjacent to California, approved by the Secretary of the Interior in 
his report to the House Interior Committee. 


The second difference between the exchange authority of the 
Point Reyes Act and Section 8 of the Taylor Act is that under the 
Point Reyes Act, while the properties so exchanged "shall'be approximately 
equal in fair market value", the Secretary ''may accept cash from or 
pay cash to the grantor in such an exchange in order to equalize the 
values of the properties exchanged." 28/ Under the Taylor Act on the 
other hand, no provision exists for the payment of cash by either party 
to equalize the values of the properties exchanged. 29/ 


26/The case files for this Exchange (ARO33279) indicates that the 
matter was first considered by a decision of the Manager of 
the Phoenix Land G@fice on November 30, 1962, soon after 
passage of the legislation on September 13, 1962. See Case 
Study No. 1, pp. 326-35 infra. 


27 SeeCase Study No. 1, pp. 326-35 infra. 
28/16 U.S.G. § 459c-2(c) (1964). 
29/ 43 U.S.C. § 315g (1964). 
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In the exchange with the Page Land and Cattle Company whereby the 
Secretary acquired 1,497 acres of privately owned lands within the 
seashore by exchanging 6, 839 acres of BLM lands near Phoenix, the 
lands were considered to be of equal value, obviating _ any necessity 
to,invoke the cash equalization provision of the 1962 Act. 30/ 


(3) Absence of specified precedures. 


The Point Reyes Act contains no specific reference to the 
procedures to be followed by the Secretary of the Interior in acquiring 
the lands designated for inclusion within the seashore area. Section 7 
of the Act provides that the property acquired by the Secretary shall 
be administered by the Secretary in accordance with the laws of general) 
applicability relating to the national park system. 31/ None of these 
laws, however, contain any general provisions or procedures to guide 
the Secretary in the acquisition of lands by purchase or exchange. 


In practice under the statute, lands were acquired by informal 
ad hoc procedures. When the Page Land and Cattle Company proposed 
the exchange of 1,407 acres of private lands within the Point Reyes 
area in return for 6, 839 acres of BLM land near Phoenix, Arixona, the 
company was intending to purchase the Point Reyes land from its owner, 
a Dr. Millard Ottinger. The exchange was arranged through 
negotiations between the Company and the National Park Service, on 
an informal basis. After the proposed exchange had been informally 
approved by the Director of the Bureau of Land Management and the 
Assistant Secretary of Interior, Phoenix Land Office advised the 
Company to submit a formal application for the exchange. Subsequently, 
the procedures followed by the Department were those used generally 
for exchanges under Section 8 of the Taylor Grazing Act, requiring | 
publication and an opportunity for protest. But prior to submission 
of the formal application, except for the ironing out of the details of 
the exchange, the basic policy decision had already been made by the 
Park Service, BLM and Secretary in the Department of Interior to 
proceed with the exchange. 32/ 


30/ See Case Study No. 1, pp. 326-35 infra. 


31/ 16 U.S.C. § 459-6 (1964). 
32/ See Case Study No. 1, pp. 326-35 infra. 
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The interrelationship and responsibility of the National Park 
|'Service for the effectuation of the Point Reyes Act vis-a-vis the other 
jagencies of the Department of the Interior was similarly without 

| specific statutory guidelines in the Act. Congress merely vested the 
authority in the Secretary of the Interior; the Act's limitation on 
‘exchanges to those within the jurisdiction of the Secretary of the 
‘Interior 33/ removed the necessity of establishing mechanisms for 
‘the resolution of issues that might arise should an exchange proposal 
seek lands which were under the administrative jurisdiction of other 
jagencies outside the Department of Interior. 


In practice, the property acquisitions for the seashore were 
‘the initial responsibility of the National Park Service. The Park 
‘Service's Property Officer for the Point Reyes National Seashore was 
instrumental in arranging the acquisitions. This was done by informal 
/negotiation with the applicant. Extensive informal coordination with 
‘the Land Offices of the Bureau of Land Management was required both 
jin California and in Arizona, to effectuate an exchange with the 
‘applicant. 34/ While the final formal procedures for the completion 
1of exchanges involving the selection of BLM lands were conducted by 
the BLM following in general its procedures under Section 8 of the 
Taylor Grazing Act, the Park Service assisted in such matters as 
providing the certificate of inspection and possession. 35/ Thus, 
for acquisitions by exchange with the Départment of/the Interior under 
the Point Reyes Act, the Park Service initially considered the 
proposals by negotiations, but the final formal procedures for 
effectuating the exchange were accomplished by the Bureau of Land 
Management. 


33/ 16 U.S.C. § 459c-2(c) (1964). 
34/ Case Study No. 1, pp. 326-35 infra. 
35/ Id, 
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proposed bill to the Congress to amend the Act of September 13, 1962 — 


(4) Price escalation of lands, recognition 
of option. 


In 1966, the Department of the Interior submitted a draft of a 


authorizing the establishment of the Point Reyes National Seashore. 36/ 
The Department's report stated that the original $14 million authorized 
for appropriation had been expended and that only 16, 000 acres of the 
53, 850 of the seashore had been acquired. The Department estimated 
the cost of acquiring the remaining property at then present-day prices 
to be $43, 500, 000 and sought to increase the amount authorized to be 
appropriated to $57,500,000. The Department referred to the "critical 
problem of escalating land costs'' and sought authorization for the 
establishment of a new land management program on a trial basis at 
Point Reyes National Seashore. 


The proferred new land program recognizes three zones or 
categories of land use: public development, preservation, and private 
development. The public development would embrace public use : 
facilities, while the preservation zone would preserve natural, 
historic, scenic, and scientific features of unique public interest. 

The Department proposed to acquire the fee simple interest to lands 

in these two zones. Inthe third zone, the private development zone, 
the Department would plan to acquire at a reasonable price an 

interest in the land that would enable it to restrict developments to 
those compatible with national seashore objectives. If this were 
impossible, the plan would propose purchase of the fee simple title, 
and the lease back or sale back of the land at fair market value, ; 
subject to such terms and conditions as would assure its development — 
by the lessee or purchaser in a manner compatible with the objectives — 
of the national seashore. But in order to do this the Department sought ] 
the authority to acquire all of the privately owned property without the — 
consent of the owner. The Department thus sought an amendment to 
Section 4 of the 1962 Act which barred the taking of certain lands in 
the so-called "pastoral zone'', to permit it to condemn such lands. 


36/ Letter from Assistant Secretary of Interior Stanley A. Cain to 
Hon. John W. McCormack, Speaker of the House of Representatives 
July 22, 1966. See H.R. Rep. No. 2067, 89th Cong., 2d Sess. . 
3-6 (1966). 
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Congress did not adopt the Department's proposal. In 1966 
it passed an amendment to the 1962 Act which merely increased the 
amount authorized to be appropriated from $14 million to $19, 135, 000 
and clarified a provision with respect to the location of a right-of-way. 37/ 
The House Interior Committee noted that all of the assumptions by Ast 
Congress in the 1962 Act for the rapid acquisition of lands for the 
seashore had failed to materialize: (a) the land prices prevailing at the 
time of the original appraisal did not remain constant for more than 
a few years; (b) the acquisition program got off to a relatively slow 
start; (c) large-scale use of the exchange authority was ''frustrated 
by developments in an adjoining State''; and (d) and parts of the 
26, 000 acre ''pastoral zone'' were ''subdivided and threatened with 
subdivisions, the development of which will be incompatible with the 
intended public use and enjoyment" of the seashore. 38/ The Committee, 
noting that the Department had secured an option to purchase one 
tract and on another had obtained a judgment in a condemnation 
action on which interest was accumulating, authorized the appropriation 
of additional funds to cover these items, recognizing that its action 
was only a ''stopgap"' and that the total amount necessary for the park 
should extend to $57,500,000. The House Interior Committee 
expressed great concern over the problem of soaring land prices, but 
posed no solution: 


The problem of soaring land prices which Point 
Reyes presents is not peculiar to this particular 
area or, indeed, to the National Park Service. It 
exists at other newly authorized areas elsewhere in 
the country and every major land-acquiring agency 
of the Government is plagued by it. A large part of 
the problem seems to stem from the fact that, once 
it is known that a given area is being considered for 
public development--whether it be a recreation area, 


37 Act of Oct. 15, 1966, 80 Stat. 919, Pubs. L. 89-666, 16 U.S.C. 
§ 459c-7(Supp. III, 1965-1967). 


38 H.R. Rep. No. 2067, 89th Cong., 2d Sess., 2 (1966). 
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a reservoir site, an airport, or what have you-- 
the spotlight is on it, people who had never given 
it a thought begin to see its desirability, and 
promoters and out-and-out speculators move in. 

The Committee is very much concerned about 
these developments and was glad to be informed 
that the problem is being studied intensively by the 
Bureau of Outdoor Recreation. It is its hope that 
some workable suggestions can be developed and 
presented by the administration for committee 
consideration early next year. 39/ 


In 1967, the Senate Interior Committee also indicated its 
concern with the Point Reyes land acquisition program: 


...- The problems at Point Reyes are so perplexing 
and have such far-reaching implications for the 
entire recreation land acquisition program, on the 
National as well as State and local level, that they 
cannot properly be acted upon as a rider to the 
Redwood National Park legislation. 40/ 


b. Act to authorize establishment of the 
Fire Island National Seashore. 41/ 


In this Act, Congress designated a specific area in Suffolk 
County, New York, to be included in a new national seashore area 
to be known as the Fire Island National Seashore. The seashore 
was to be proclaimed as established by the Secretary of the Interior 
by notice in the Federal Register after a sufficient area had been 
acquired by the United States to provide an administrative unit. 


39/ Ia. 
40/ S. Rep. No. 641, 90th Cong., Ist Sess., 23 (1967). 


4l/ Act of September 11, 1964, Pub. L. 88-587, 78 Stat. 928, 
16 U.S.C. § 459e-459e-12 (Supp. ITI, 1965-1967). . 
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The area included approximately 5, 700 acres of land and the 
surrounding waters. Of the lands involved approximately one 

half were in state, county or local government ownership while the | 
remaining half were in private ownership. 42/ A number of provisions 
authorized the Secretary of the Interior to acquire the lands for the 
park by purchase or exchange in a manner similar to that authorized 
in the Point Reyes Act. Sections 2(a), (c) and (d) of the Act provide 

as follows: ; 


(a)The Secretary is authorized-to acquire, and it 
is the intent of Congress that he shall acquire as 
appropriated funds become available for the purpose 
or as such acquisition can be accomplished by 
donation or with donated funds or by transfer, exchange, 
or otherwise, the lands, waters, and other property, 
and improvements thereon and any interest therein, 
within the boundaries of the seashore as established 
under section 459e of this title. Any property or 
interest therein owned by the State of New York, by 
Suffolk County, or by any other political subdivision 
of s@ixi State may be acquired only with the concurrence 
of such owner. Notwithstanding any other provision 
of law, any Federal property located within such area 
may, with the concurrence of the agency having 
custody thereof, be transferred without consideration 
to the administrative jurisdiction of the Secretary 
for use by him in carrying out the provisions of sections 
459e to 459e-9 of this title. In exercising his authority 
to acquire property in accordance with the provisions 
of this subsection, the Secretary may enter into 
contracts requiring the expenditure, when appropriated, 
of funds authorized by sections 459e to 459e-9 of 
this title, but the liability of the United States under 
any such contract shall be contingent on the 
appropriation of funds sufficient to fulfill the 
obligations thereby incurred. 


42/S. Rep. No. 1300, 88th Cong., 2d Sess., 4 (1964). 
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(c) The Secretary shall pay not more than the fair 
market value, as determined by him, for any land or 
interest therein acquired by purchase. 

(d) When acquiring land by exchange the Secretary 
may accept title to any nonfederally owned land located 
within the boundaries of the national seashore and 
convey to the grantor any federally owned land under 
the jurisdiction of the Secretary. The lands so 
exchanged shall be approximately equal in fair market 
value, but the Secretary may accept cash from or 
pay cash to the grantor in order to equalize the values 
of the lands exchanged. 43/ 


(1) Purchase and condemnation. 


Subsection 2(c) authorizing the Secretary to pay ''not more 
than the fair market value'' appears somewhat different from the 
language of subsection 3(b) of the Point Reyes Act 44/ which 
authorized the Secretary to purchase lands at ''their fair market 
value, as determined by the Secretary, who may in his discretion 
base his determination on an independent appraisal obtained by 
him."' 45/ There is no indication in the legislative history, 
however, that the slightly different language was intended to produce 
any different results. Presumably the Secretary would still retain 
authority to obtain independent appraisals should he deem it necessary. 


The act authorizes the Secretary to enter into purchase 
contracts in advance of actual appropriation of funds in order to 
expedite land acquisition. 44 An identical provision is contained 
in the Point Reyes Act, supra. 


43/16 U.S.C. § 459e-1(a), (c), (d) (1964). 
44/ 16 U.S.C. § 459c-2(b) (1964). 
45/16 U.S.C. § 459c-2(b) (1964). 
46/ 16 U.S.C. § 459e-1(a) (1964). 
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The act contains a provision somewhat similar to that of 

the Point Reyes Act permitting the private property owners, if 

they choose, to retain a right of use and occupancy of improved 

property for the life of one owner, or for a fixed term of twenty}+five 
years, the value of the reserved right to he deducted from the fair 

market value paid for the property. 47/ The use, however, must 

be consistent with the zoning regulations approved by the Secretary 

as hereinafter discussed. 48/ 


Section 6 permits the Secretary to accept any donated 
| properties for the Seashore. 49/ 


(2) Exchanges. 


Subsection 2(d) 50/ referring to exchanges is broader than 
the exchange provision of the earlier Point Reyes Act. 51/ It 
authorizes any exchange with ''any federally owned land under the 
jurisdiction of the Secretary,''52/ whereas the Point Reyes Act had 
authorized an exchange of federally owned property ''under the 
jurisdiction of the Secretary within California and adjacent States." 53./ 


47/ 16U.S.C. § 459e-1(e) (1964). 
48/ 16 U.S.C. § 459e-3 (1964). 


49/ 16U.S.C. § 459e-5 (1964). In 1965, Congress amended the 
Act to provide special terms for the administration of a donated 
estate, the William Floyd Estate. Act of Oct. 9, 1965, Pub. L. 
No. 89-244, 79 Stat. 967, 16U.S.C. § 459e-10, 11, 12 (Supp. III, 
1965-1967). 


50/ 16 U.S.C. § 459e-1(d) (1964). 
51/ 16U.S.C. § 459c-2(c) (1964), discussed pp. 70-80 supra. 
52/ 16U.S.C. § 459e-1(d) (1964). 
53/ 16U.S.C. § 459c-2(c) (1964). 
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The lack of any available federally owned property in New York 

or the adjacent eastern states, clearly warranted this change. 

On the other hand, the problems experienced at Point Reyes, 

as noted above, 54/ where planned exchanges had been "frustrated 
by developments in an adjoining state'' equally could have 


prompted this broadening of the lands available for selection. 


(3) Zoning requirements for inholdings. 


The Fire Island Act contained a new provision to avoid the 
condemnation of lands of private owners within the designated 
seashore area. 55/ These owners could retain their properties 
so long as their use and occupancy was in conformity with zoning 
regulations established and enforced by the local authorities 
following zoning standards recommended by the Secretary: 


(e) With one exception the Secretary shall not 
acquire any privately owned improved property or 
interests therein within the boundaries of the sea- 
shore or any property or interests therein within 
the communities delineated on the boundary map 
mentioned in section 1, except beach or waters and 
adjoining land within such communities which the 
Secretary determines are needed for public access 
to the beach, without the consent of the owners so 
long as the appropriate local zoning agency shall have 
in force and applicable to such property a duly adopted, 
valid, zoning ordinance that is satisfactory to the 
Secretary. The sole exception to this limitation on 
the power of the Secretary to condemn improved 
property where appropriate zoning ordinances exist 
shall be in the approximately eight-mile area from 
the easterly boundary of the Brookhaven town park 
at Davis Park, in the town of Brookhaven, to the 
westerly boundary of the Smith Point County Park. 


54/ See pp. 70-80 supra. 


55/ See discussion pp. 70-80 supra,under the Point Reyes Act 
where private inholdings in the ''pastoral zone'' were permitted 
for holdings over 500 acres so long as used exclusively for 
ranching or dairying purposes, 
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In this area only, when the Secretary deems it 
advisable for carrying out the purposes of this 
Act or to improve the contiguity of the park land 
and ease its administration, the Secretary may 
acquire any land or improvements therein by 
condemnation. 56/ 


Section 3 of the Act Bets guidelines for zoning regulations to be 
approved by the Secretary as follows: 


(a) In order to carry out the provisions of 
section 2, the Secretary shall issue regulations, 
which may be amended from time to time, 
specifying standards that are consistent with the 
purposes of this Act for zoning ordinances which 
must meet his approval. 


(b) The standards specified in such regulations 
shall have the object of (1) prohibiting new commer- 
cial or industrial uses, other than commercial or 
industrial uses which the Secretary considers are 
consistent with the purposes of this Act, of all 
property within the national seashore, and (2) pro- 
moting the protection and development for purposes 
of this Act of the land within the national seashore 
by means of acreage, frontage, and setback require- 
ments. 


(c) Following issuance of such regulations the 
Secretary shall approve any zoning ordinance or any 
amendment to any approved zoning ordinance 
submitted to him that conforms to the standards 
contained in the regulations in effect at the time of 
adoption of the ordinance or amendment. Such ap- 
proval shall remain effective for so long as such 
ordinance or amendment remains in effect as ap- 
proved. 


(d) No zoning ordinance or amendment thereof 
shall be approved by the Secretary which (1) con- 
tains any provisions that he considers adverse to the 


56/ 16U.S.C. § 459e-1(e) (1964). 
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protection and development, in accordance 

with the purposes of this Act, of the area com- 
prising the national seashore; or (2) fails to have 
the effect of providing that the Secretary shall re- 
ceive notice of any variance granted under, or any 
exception made to the application of such ordinance 
or amendment. 


(e) If any improved property, with respect to 
which the Secretary's authority to acquire by con- 
demnation has been suspended according to the pro- 
visions of this Act, is made the subject of a vari- 
ance under, or becomes for any reason an exception . 
to, such zoning ordinance, or is subject to any vari- 
ance, exception, or use that fails to conform to any 
applicable standard contained in regulations of the 
Secretary issued pursuant to this section and in 
effect at the time of passage of such ordinance, the 
suspension of the Secretary's authority to acquire 
such improved property by condemnation shall 
automatically cease. 


(f) The Secretary shall furnish to any party in 
interest upon request a certificate indicating the 
property with respect to which the Secretary's au- 
thority to acquire by condemnation is suspended. 57/ 


In this regard, the Fire Island Act was a continuation of 
the experiment commenced in the acts authorizing the Cape Cod 
and Point Reyes Seashores, but the zoning provision was a-new 
approach to accomplish the same overall desired goal of insuring 
the private uses will be consistent with the purposes of the 
national seashore park area. Consistent with the zoning provisions, 
the Act authorized the establishment of an Advisory Commission 
to be-composed of members of the county boards and state to 
consult with the Secretary in carrying out the provisions of the 
Act. 58/ 


57 16U.S.C. § 459e-2> (1964). 


58/ 16U.S.C. § 459e-8 (1964). 
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(4) Absence of procedures. 


The Fire Island Act contains no specific reference to the 
procedures to be followed by the Secretary of the Interior in ac- 
quiring or exchanging the lands designated for inclusion within 
the seashore area. Section 7 gave special instructions for the - 
administration of the lands once they were acquired, including 
their subjection to the general provisions of the laws governing 
the National Park system. 59 / 


c. Act to establish the Canyonlands 
National Park, 1964. 60/ 


This Act, passed the day after the act to establish the 
Fire Island National Seashore, 61/ had a similar purpose of 
adding lands to the nation's national park system, but unlike 
Fire Island, the area designated for the Canyonlands Park in- 
cluded no privately owned lands. Approximately 90 percent of 
the lands designated for the park were BLM public lands while 
the remaining 10 percent were lands owned by the State of 
Utah. 62 / In the Canyonlands Act, Congress itself established 
the park without the necessity of a future proclamation of the 
Secretary conditioned upon acquisition of sufficient lands for an 
administrative unit, as in the case of the Point Reyes and Fire 
Island Acts. 63/ But while no private lands were involved in 
Canyonlands, the provisions for acquisition of the state owned 
lands involved some novel principles. 


The provisions of the Canyonlands Act for the acquisition 
of nonfederal property within the park are as follows: 


597 16U.S.C. § 459e - 6 (1964). 


/ Act of Sept. 12, 1964, Pub. L. No. 88-590, 78 Stat. 934; 
6U.S.C. § 271 (1964). 


1 
61 / Discussed pp. 80-87 supra. 
62/ H.R. Rep. No. 1823, 88th Cong., 2d Sess. 5 (1964). 


63/ The large amount of existing federally owned lands prompted 
this distinction. H.R. Rep. No. 1823, 88th Cong., 2d Sess. 7-8 
(1964). 
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Within the area described in section 271 of the 
title or which lies within the boundaries of the 
park, the Secretary of the Interior is authorized 
to acquire lands and interests in lands by such 
means as he may deem to be in the public inter- 
est. The Secretary may accept title to any non- 
Federal property within the park, including State- 
owned school sections and riverbed lands, and in 
exchange therefor he may convey to the grantor 
of such property any federally owned property 
under his jurisdiction within the State of Utah, 
notwithstanding any other provision of law. The 
properties so exchanged shall be of the same 
classification, as near as may be, and shall be 
of approximately equal value, and the Secretary 
shall take administrative action to complete 
transfer on any lands in a proper application by 
the State of Utah on or before the expiration of 
one hundred twenty days following September 12, 
1964: Provided, That the Secretary may accept 
cash from, or pay cash to, the grantor in such 
an exchange in order to equalize the values of the 
properties exchanged. Federal property located 
within the boundaries of the park may, with the 
concurrence of the agency having custody thereof, 
be transferred to the administrative jurisdiction 
of the Secretary of the Interior, without considera- 
tion, for use by him in carrying out the purposes 
of sections 271--27ld of this title. Any lands with- 
in the boundaries of the park which are subject to 
Bureau of Reclamation or Federal Power Com- 
mission withdrawals are hereby freed and exonerated 
from any such withdrawal and shall, on September 
12, 1964, become a part of the Canyonlands National 
Park subject to no qualifications except those im- 
posed by sections 271--27ld of this title. 64/ 


(1) Exchanges - selected lands of same 


classification in State; equal value 
with cash equalization. 


64/ 16U.S.C. §27la (1964). 
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The Act authorizes the Secretary tc accept title to non- 
federal property, including state-owned lands, in exchange for 
"any federally owned property under his jurisdiction within the 
State of Utah." 65/ In this respect, the Canyonlands Act 
is more restrictive than the Point Reyes Act which authorizes 
exchanges of federal lands under the Secretary's jurisdiction in 
adjacent states, or the Fire Island Act, which authorizes ex- 
changes using federal lands anywhere under the jurisdiction of 
the Secretary. The distinction obviously rests on the fact that 
the bulk of nonfederal lands in the Canyonlands. Park area were 
owned by the State of Utah which would have no ‘interest in ac- 
quiring lands in other states. 66/ 


Other provisions of the Canyonlands Act authorizing ex- 
changes differ from those found in earlier acts. Section 2 permits 
exchanges: 


. . . notwithstanding any other provision of law. 
The properties so exchanged shall be of the same 
classification, as near as may be, and shall be 
of approximately equal value, and the Secretary 
shall take administrative action to complete 
transfer on any lands in a proper application by 
the State of Utah on or before the expiration of 
one hundred twenty days following September 
12, 1964: Provided, that the Secretary may 
accept cash from, or pay cash to, the grantor in 
such an exchange in order to equalize the values 
of the properties exchanged. 67/ 


The legislative history reveals that the bill as it passed the Senate 
was not clear as to whether the Secretary was restricted to find- 
ing equal value before approving an exchange. The Senate Report 
No. 381, 88th Cong., lst Sess. (1963), referred to the language 

of the Senate bill (S. 27) as authorizing a "departure from the 
usual specification of exchange of lands of approximately equal 


_65/ 16U.S.C. § 27la (1964) (emphasis added). 


66 The bill as it first passed the Senate contained such a pro- 
vision. See, S. 27, 88th Cong., 2d Sess. (1964); H.R. Rep. No. 
1828, 88th Cong., 2d Sess, (1964). 


67 16U.S.C. § 27la (1964). 
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value . . . to facilitate this particular exchange.''68/ Similarly, 
the House bill (H.R. 6925) would authorize such a departure. 
The House Interior Committee, however, clearly specified that 
the principles of equal value should apply 69/ and this language 
was adopted by the Conference Committee: 


The House amendment required that Federal 
lands exchanged for State lands within the Canyon- 
lands National Park be of approximately equal 
value, whereas the original Senate requirement 
was that they be of the same classification. The 
conference committee recommends a modification 
of the House language to require that the lands ex- 
changed be, as nearly as may be, of the same 
classification and that they be of approximately 
equal value. This will, in most cases, mean ex- 
changes of mineral land for mineral land, grazing 
land for grazing land, timber land for timberland, 
and so forth. It will also mean that there may be 
no substantial difference in the values of the lands 
that are exchanged. Such minor differences as 
there are will, under another provision of the bill, 
be adjusted by a cash settlement. 70/ 


The provision requiring the exchange to be of lands of the ''same 
classification" is not found in the earlier Point Reyes or Fire 
Island Acts. 


The language of the Act requiring the Secretary to act 
on any exchanges proposed by the State of Utah within 120 days 
was unique. The Conference Committee report explained the 
purpose of this provision as follows: 


68/ S. Rep. No. 381, 88th Cong., lst Sess. 8-9 (1963). 
69/ H. Re: Rep. No. 1823, 88th Cong., 2d Sess. 12 (1964). 


10/ Conf. Rep., H.R. Rep. No. 1881, 88th Cong.,'Zd-Sess. 8 
(1964). 
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The House amendment omitted language which 
was contained in the original Senate bill providing 
that ''the Secretary shall take administrative action 
to complete transfer on any lands [to be exchanged] 
in a proper application by the State of Utah or be- 
fore the expiration of one hundred twenty days follow- 
ing the date of enactment of this Act.'' The confer- 
ence committee recommends restoration of this 
language. This is intended to be beneficial both to 
the United States and to the State of Utah by clean- 
ing up whatever land exchange problems there may 
be as rapidly as possible. The provision, of course, 
is not intended to require the impossible. If, for 
instance, an application by the State should be de- 
layed until toward the close of the 120-day period it 
is not intended to require completion of the exchange 
within that period regardless of the difficulties in- 
volved. Likewise, it is not intended to say that any 
offer of exchange must be completed within that 
period if the offer is obviously unreasonable or if 
there is serious question whether the lands to be 
exchanged are of approximately equal value. What 
is intended is that the Secretary shall take all rea- 
sonable administrative action that he can to com- 
plete the transfer within the time specified. 71/ 


One novel provision in the pending House bill (H.R. 6925) 
for arbitration between the Secretary and the State to determine 
equal values in the event of dispute was objected to by the Secre- 
tary and not adopted by the House Committee. The Secretary 
stated: 


6. H.R. 6925 provides for arbitration procedures 
in exchanges, which we do not favor. There ought to 
be a right to exchange if agreement as to the values 
of the offered and selected lands cannot be reached 
voluntarily. If negotiations fail to achieve a meeting 
of the minds, there should not be any mandatory 


D/ Xa. 
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exchange requirement. The Secretary's re- 
sponsibility for the stewardship of the public 
lands should not be impinged upon by placing 

in an arbitration board authority to override 

a secretarial determination, If agreement can- 
not be reached, the Secretary should be free to 
determine whether a purchase or exchange should 
be made or to take whatever action he deems 
appropriate in the circumstances. 72/ 


(2) Entrance roads and administrative 


sites outside of park. 


The Canyonlands Act contains separate authorization for 
the acquisition of lands to provide access to the park and for 
administrative sites thereon. Section 4(a) of the Act authorizes 
the Secretary to select such lands and section 4(b) provides: 


(b) To carry out the purposes of this section, 
the Secretary may acquire non-Federal lands or 
interests in lands by donation, purchase, con- 
demnation, exchange, or such other means as he 
may deem to be in the public interest: Provided, 
that lands and interests in lands acquired outside 
the park as rights-of-way for said entrance roads 
and connections shall not exceed an average of one 
hundred twenty-five acres per mile. Rights-of-way 
and entrance and administrative sites acquired 
pursuant to this authority shall be administered 
pursuant to such special regulations as the Secre- 
tary may promulgate in furtherance of the purposes 
of this section. 73/ 


The specific mention of ''condemnation" differs from the earlier 
Point Reyes and Fire Island Acts, although such authority was 
clearly granted in those acts by implication. 


The Act vests authority in the Secretary to construct 
access roads over federal lands provided that if any such road 
crosses national forest lands, the prior approval of the Secre- 
tary of Agriculture is required. 74/ 

72/ H.R. Rep. No. 1823, 88th Cong., 2d Sess, ll-12 (1964). 
73/ 16U.S.C. § 271c(b) (1964). 
74/ 16U.S.C. § 271c(c) (1964). 
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d. Act to authorize establishment of 


Delaware Water Gap National 
Recreation Area, 1965. 15/ 


This Act authorized the Secretary of the Interiorto estab- 
lish and administer the Delaware Water Gap National Recreation 
Area as part of the Tocks Island Reservoir Project. Lands for 
the area were to be acquired by the Secretary of the Army who 
was directed to transfer jurisdiction thereover to the Secretary 
of the Interior. 76/ The Secretary of the Interior was authorized 
to declare establishment of the area by publication in the Federal 
Register when sufficient lands had been acquired to constitute 
an efficient administrable unit. 


(1) Joint acquisition program by Secretary 
of Army and Secretary of the Interior. 


The authority of the Secretary of the Army to acquire 
lands or interests therein was based on his pre-existing statutory 
authority, subject to some limitations: 


(a) The Secretary of the Army is authorized 
and directed to acquire, by such means as he may 
deem to be in the public interest, and as a part of 
his acquisition of properties for the project, lands 
and interests therein within the boundaries of the 
area, as generally depicted on the drawing entitled 
"Proposed Tocks Island National Recreation Area'"' 
dated and numbered September 1962, NRA--TI-7100, 
which drawing is on file in the Office of the National 
Park Service, Department of the Interior. In ac- 
quiring these lands, the Secretary of the Army may 
utilize such statutory authorities as are available 
to him for the acquisition of project lands: Provided, 
That the Secretary of the Army shall acquire no 
lands or interests in land by exchange for lands or 
interests in land in Federal ownership unless the 


75 / Act of Sept. 1, 1964, Pub. L. No. 89-158, 79 Stat. 612; 
16 U.S.C. § 4600 (Supp. Ill, 1965-1967). 


76 / 16 U.S.C. § 4600, 4600-1 (Supp. III, 1965-1967). 
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latter are in the States of Pennsylvania, New 
Jersey, or New York. Periodically, and as 
soon as practicable after such lands and inter- ‘i 
ests within the area are acquired, the Saeraer 
of the Army shall transfer jurisdiction ; thereover 
to the Secretary of the Interior for the purposes 
of section 4600 to 4600 - 7 of this title. 77/ 


The Act contained several additional limitations on the 
Secretary of the Army's utilization of statutory authorities 
available to him for the acquisition of project lands. First, 
the Secretary of the Interior was authorized, after consultation 
with the appropriate public officials of the affected political 
subdivisions of Pennsylvania or New Jersey, to designate 
certain lands for omission from the area, 78/ Second, the 
beneficial owner of a freehold interest acquired before January 
1, 1965 in improved residential property which neither Secretary 
finds will mnduly interfere with the area can retain a limited 
right of use and occupancy for (i) a period terminating upon his 
death or the death of his spouse, or (ii) a term of not more than 
twenty-five years. The price payable to such an owner is to be 
reduced by the value of the right retained. 79/ 


While the basic acquisition authority is vested in the 
Secretary of the Army, Section 3(b) grants the Secretary of 
the Interior authority to make adjustments in the boundary of 
the area ''and acquire, by such means as he may deem to be in 
the public interest, including an exchange of excluded for in- 
cluded lands or interests therein with or without the payment 
or receipt of money to equalize values, additional lands and 
interests therein included in the area by reason of the boundary 
adjustment," provided that the area of the revised boundary 
does not exceed the original acreage. 80/ 


(2) Exchanges limited to three States 
but of any federal lands. 


While the above quoted provision of Section 3(b) 
authorized the Secretary of the Interior to make equal value 
77/ 16 U.S.C. § 4600-1(a) (Supp. III, 1965-1967). 

78/ 16U.S.C. § 4600-1(b) (Supp. III, 1965-1967). 
79/ 16U.S.C. § 4600-1(d) (Supp. III, 1965-1967). 
80/ 16U.S.C. § 4600-2(b) (Supp. III, 1965-1967). 
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exchanges, with or without money, for the purpose of boundary 
modifications, the basic exchange authority for establishment 

of the area was vested by Section 2(a) in the Secretary of the 
Army. 81/ This section does not delineate the Secretary's 
existing statutory authorities for exchanges, but does indicate a 
limitation on exchanges to "lands or interests in land in Federal 
ownership unless the latter are in the States of Pennsylvania, 
New Jersey, or New York." 82/ This limitation is more 
restrictive than the unlimited exchange authority for lands under — 
the jurisdiction of the Secretary of the Interior in the Fire Island 
Act, 83/ and more nearly resembles the provision of the Point 
Reyes Act. 84/ In one respect, however, it is broader than 
both these acts. Fire Island and Point Reyes limited exchanges 
to federal lands under the jurisdiction of the Secretary of the 
Interior; the Delaware Water Gap Act contemplated that the Sec- 
retary of the Army could consider exchanges for "bands or inter- 
ests in land in Federal ownership" without such a restriction. 


e. Act to authorize establishment of the ~ 


Whiskeytown- Shasta- Trinity Recreation 


Area, 1965, 85/ 


In this Act, Congress designated certain specific areas 
in California as the Whiskeytown-Shasta-Trinity National Recrea- 
tion Area, to consist of three units, one (Whiskeytown) to be 
administered by the Secretary of the Interior and two (Shasta 
and Trinity) to be administered by the Secretary of Agriculture. 
Lands for the units not already in federal ownership were to be 
acquired by the respective Secretaries and the boundary des- 
criptions published in the Federal Register when sufficient lands 
for an economic unit had been assembled. 


The Act authorized the Secretaries to acquire lands for 
the project. Section 2(a) provided general authority for ac- 
quisitions similar in scope to that of the Point Reyes, Fire 
Island, and Canyonlands Acts, supra, as follows: 


81/ 16U.S.C. § 4600-1(a) (Supp. III, 1965-1967). 
82/ 16U.S.C, § 4600-1(a) (Supp. III, 1965-1967). 
83/ See pp. 80-87supra. 
84/ See pp. 70-80 supra. 


65/ Act of Nov. 8, 1965, Pub. L. No. 89-336, 79 Stat. 1295; 
16U.S.C. §§ 460q-q-9 (Supp. II, 1965-1967). 
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Within the boundaries of the portion of the 
recreation area under his jurisdiction and outside 
such boundaries when required for the construction 
or improvement of access roads thereto, each 
Secretary is authorized to acquire lands, waters, 
or other property, or any interest therein, in such 
manner, including exchange as hereinafter pro- 
vided, as he considers to be in the public interest 
to carry out the purposes of sections 460q to 460q-9 
of this title. In connection with any such acquisition, 
each Secretary may permit the grantor a reserva- 
tion of all or any part of the minerals or of any other 
interest or right of use in such lands or waters on 
such terms and conditions as the Secretary may 
deem appropriate. Any property or interest therein 
owned by the State of California or any political 
subdivision thereof within the recreation area may 
be acquired under the authority of sections 460q to 
460q-9 of this title only with the concurrence of the 
owner. Notwithstanding any other provision of law, 
any Federal property located within the recreation 
area may, with the concurrence of the agency having 
custody thereof, be transferred without considera- 
tion to the administrative jurisdiction of the ap- 
propriate Secretary for use by him in carrying out 
the purposes of sections 460q to 460q-9 of this title. 86/ 


The Act also authorized the acquisition of certain specific 
easements to assure public access to Clear Creek and to provide 
hiking and horseback riding trails for the public. 87/ A major 
point is the grant of authority to the Secretary of Agriculture to 
acquire scenic easements to protect and assure the appearance 
of a strip of lands not to exceed 660 feet on each side of the 
centerline of a certain federal highway in the area. 88/ | 


86/ 16U.S.C. § 460q-1(a) (Supp. III, 1965-1967). 
87/ 16U.S.C. § 460q-1 (Supp. III, 1965-1967). 
88 / 16 U.S.C. § 460q-1 (Supp. III, 1965-1967). 
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(1) Purchase and condemnation -- 


reservation of minerals, protection 
of certain inholdings, zoning 


requirements, 


The language of the Act like the Point Reyes, Fire Island 
and Canyonlands Acts discussed above does not expressly au- 
thorize ''condemnation" but this authority would appear to be 
implied as in the previous cases. Curiously, the express au- 
thorization of ''condemnation" included in the Spruce Knob-Seneca 
Rock National Recreation Area Act, enacted several months 
earlier, 89/ was omitted in the Act. 


A number of detailed provisions of the Act restrict ac- 
quisitions by the Secretary. Section 2(a) specifically authorizes 
each Secretary to "permit the grantor a reservation of all or any 

_ part of the minerals or of any other interest or right of use in such 
lands" 90/ on such terms and conditions as the Secretary may deem 
appropriate. This language, which was not included in many prior 
acts, such as Point Reyes and Canyonlands, apparently related to 

a specific problem anticipated in the area. 


Another limitation is the provision protecting existing 
owners of property within the area. Section 2(c) authorizes 
owners of improved residential property to retain a life interest 
for a term ending at the death of such owner, his spouse or the 
day his last surviving child reaches the age of thirty, whichever 
is latest. 91/ Section 2(d) prohibits acquisition of privately 
owned "improved property" without the consent of the owner 
so long as an appropriate local zoning agency has in force a 
zoning ordinance approved by the Secretary having jurisdiction 
of the unit wherein the property is located. 92/ Prior to the 
approval of any local zoning provisions, the Secretaries are re- 
quired to issue regulations specifying standards for such ordin- 
ances as follows: 


(e) Prior to the approval of any zoning ordinance 
for the purposes of this section, the Secretary of 
the Interior and the Secretary of Agriculture shall 

89/ FIG. S5C7 § 460p-2(a) (Supp. III, 1965-1967), 
90/ 16U.S.C. § 460p-2(a) (Supp. II, 1965-1967). 
91/ 16U.S.C. § 460q-1(c) (Supp. III, 1965-1967). 
g2/ 16U.S.C. § 460q-1(d) (Supp. HI, 1965-1967). 
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jointly issue regulations, which may be amended 
from time to time, specifying standards for such 
zoning ordinances. Standards specified in such 
regulations shall have the object of (1) prohibiting 
new commercial or industrial uses, other than 
commercial or industrial uses which the Secre- 
taries consider to be consistent with the purposes 
of this Act; (2) promoting the protection and develop- 
ment of properties for purposes of this Act by 
means of use, acreage, frontage, setback, density 
height, or other requirements; and (3) providing that 
the appropriate Secretary shall receive notice of 
any variance granted under, or any exception made 
to, the application of the zoning ordinance. Follow- 
ing issuance of such regulations, each Secretary 
shall approve any zoning ordinance or any amend- 
ment to an approved zoning ordinance submitted to 
him that conforms to the standards contained in the 
regulations in effect at the time of adoption of the 
ordinance or amendment. Such approval shall re- 
main effective for so long as such ordinance or 
amendment remains in effect as approved. 


({) The suspension of the respective Secretary's 
authority to acquire any improved property without 
the owner's consent shall automatically cease if 
(1) such property is made the subject of a variance 
or exception to any applicable zoning ordinance that 
does not conform to any applicable standard conta ined 
in regulations issued pursuant to this section ; or (2) 
if such property is put to any use which does not con- 
form to any applicable zoning ordinance, 


(g) Each Secretary shall furnish to any party in 
interest upon request a certificate indicating the 
property with respect to which the Secretary's au- 
thority to acquire without the owner's consent is sus- 
pended. 93/ 


93/ 16U.S.C. § 460q-1(e)-(g) (Supp. III, 1965-1967). 
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These zoning provisions were similar to those used in the Fire 
Island Act. 94/ 


(2) Improvement of properties by inholders. 


The Whiskeytown Act, however, went beyond the provisions 
of the Fire Island Act by permitting the private inholders to 
improve their properties. Section 2(h) of the Act authorized such 
improvements for the two units of the area under the jurisdiction 
of the Secretary of Agriculture: 


(h) Within the Shasta and Clair Engle- Lewiston 
units any owner of unimproved property who pro- 
poses to develop his property or a part thereof for 
service to the public may submit to the Secretary 
of Agriculture a development plan which shall set 
forth the manner in which and the time by which 
the property is to be developed and the use to which 
it is proposed to be put. If upon review of such plan 
the Secretary determines that the development and 
use of the property in the manner prescribed con- 
forms to a zoning ordinance approved in accordance 
with the provisions of this section and that such use 
and development would serve the purposes of this 
Act, the Secretary of Agriculture may in his dis- 
cretion, issue to such owner a certificate to that 
effect. Upon the issuance of any such certificate 
and so long as such property is developed, main- 
tained, and used in conformity therewith, the au- 
thority of the Secretary of Agriculture to acquire 
such property or any interest therein without the con- 
sent of the owner shall be suspended. This subsection 
shall not apply to any property which the Secretary 
of Agriculture determines to be needed for easements 
and rights-of-way for access, utilities, or facilities, 
or for administrative sites, campgrounds, or other 
areas needed for use by the United States for visitors 
to the national recreation area. 95/ 


94/ See pp. 80-87 supra. 
95 / 16 U.S.C. § 460q-1(h) (Supp. III, 1965-1967). 


mga 


(3) Exchanges - lands within agency 
jurisdiction in State, classified as 
suitable for exchange. 


The provisions of the Act authorizing exchanges are 
similar in general to those contained in many of the other specific 
statutes, but contain some differences in scope and detail. Sec- 
tion 2(b) provides ais follows: 


(b) When the public interests will be benefited 
thereby, the Secretary of the Interior and the 
Secretary of Agriculture are each authorized to 
accept title to any non-Federal property within 
any part of the recreation area and in exchange 
therefor convey to the grantor of such property 
any federally owned property under this juris- 
diction within the State of California which he 
classifies as suitable for exchange or other dis- — 
posal, notwithstanding any other provision of law. 
The properties so exchanged shall be approximately 
equal in fair market value: Provided, That the 
Secretary of the Interior orthe Secretary of Agri- 
culture, as the case may be, may accept cash from 
or pay cash to the grantor in such exchange in:order 
to equalize the value of the properties exchanged. 
The Secretary of Agriculture shall obtain the con- 
currence of the Secretary of the Interior with re- 
spect to the value of any mineral interests in any 
such exchange proposed to be made by the Secretary 
of Agriculture. 96/ 


The Act limits the exchange authorities of both Secre- 
taries to ''any federally owned property under his jurisdiction 
within the State of California" and is thus narrower than the 
Point Reyes Act which referred to California and adjacent 
states, or to the Fire Island Act which permitted an exchange 
of lands under the Secretary of the Interior's jurisdiction 
anywhere. 97/ 


96/ 16U.S.C. § 460q-1(b) (Supp. III, 1965-1967). 


97/ See pp. 70-87 supra. 
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The phrase authorizing exchanges only for lands which 
the respective Secretary ''classifies as suitable for exchange 
or other disposal" is new. This would clearly limit the federal 
lands available for selection in an exchange to those which the 
Secretary deems appropriate for exchange, regardless of any 
other factor, such as comparative values, and for the Secretary 
of the Interior would appear to involve the provisions of the 
Classification and Multiple Use Act of 1964. 98 / 


f. Act to authorize exchange of lands at 
Acadia National Park, 1966. 99/ 


These two amendments to the Acadia National Park Act 
differ from the other specific statutes described above in that 
Congress designated federal lands to be exchanged by the Secre- 
tary of the Interior. 


The 1966 amendment authorized the Secretary of the 
Interior to convey to the Mount Desert Island Regional School 
District a portion of the Acadia National Park, namely lot 354 
comprising 66 acres, ''and in exchange therefor the Secretary 
may accept from said school district any property which in his 
judgment is suitable for addition to the park.'' 100/ This is the 
converse of the normal park exchange which seeks to acquire 
specific private lands for federal purposes. The Act specifies 
that the ''values of the properties so exchanged either shall be 
approximately equal, or if they are not approximately equal 
the value shall be equalized by the payment of cash to the grantor 
or to the Secretary as the circumstances require." 101/ 


Similarly, in 1968, Congress again amended the Act to 
authorize two exchanges for specified land within the park. In 
the first, involving an exchange between the Secretary of the 


98 / Act of Sept. 19, 1964, Pub. L. No. 88-607, 78 Stat. 986; 
43 U.S.C. §§ 1412-1418 (1964). This matter is discussed at pp. 
27-30 supra. 


99 / Act of Oct. 3, 1966, Pub. L. No. 89-615, 80 Stat. 866; 
16 U.S.C. § 343c-1 (Supp. III, 1965-1967), and Act of Mar. 4, 
1968, Pub. L. No. 90-262, 82 Stat. 40;16 U.S.C. §§ 343c-2- 
c-3 (Supp. IV, 1965-1968). 


100 / 16U.S.C. § 343c-1 (Supp. III, 1965-1967). 
101/ 16 U.S.C. § 343c-1 (Supp. III, 1965-1967). 
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Interior and the Jackson Laboratory, Congress specifically desig- 
nated not only the land within the park which would be conveyed 

to the Laboratory, but also designated the precise lands then in 
the park to be exchanged by deed to the Laboratory. 102/ The 
exchange, however, was not mandatory; the Secretary of the 
Interior was to exercise discretion as to whether to proceed with 
the exchange. No requirement was placed on the Secretary to 
determine whether the two parcels of land described by Congress 
were equal in value. . 


g. Act to establish Redwood National 
Park, 1968. 103/ 


In this Act, Congress "hereby established'"' a Redwood 
National Park in Del Norte and Humboldt Counties, California. 
The major feature of this Act distinguishing it from prior special 
acts dealing with land acquisition, was the direct taking of certain 
lands for the Park by the Act itself in a legislative declaration of 
taking. Other unique features relate to scenic easements, flexible 
contract provisions and exchanges. The Park embraces 58,000 
acres of which 27,500 acres were within three California State 
parks. The direct taking affected privately owned lands within 
the Park boundaries, including approximately 22,450 acres owned 
by four lumber companies. 


(1) Direct legislative taking. 


The direct legislative taking of the lands designated for 
inclusion in the Park was set forth by Congress in Section 3(b) (1) 
of the Act: 


(b) (1) Effective on October 2, 
1968, there is hereby vested in the United States 
all rights, title, and interest in, and the right to 
immediate possession of, all real property within 
the park boundaries designated in maps NPS-RED- 
7114-A and NPS-RED-7114-B, except real property 
owned by the State of California or a political sub- 
division thereof and except as provided in paragraph 
(3) of this subsection. The Secretary shall allow for 


102/ 16U.S.C. § 343c-2, 343c-3 (Supp. IV, 1965-1968). 


103/ Act of Oct. 2, 1968, Pub. L. No. 90- 545, 82 Stat. 913; 
16 U.S.C. § 79a- 79} (Supp. IV, 1965-1968). 
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the orderly termination of all operations on real 
property acquired by the United States under this 
subsection, and for the removal of equipment, 
facilities, and personal property therefrom. 104/ 


The central purpose of this provision was to preclude any further 
cutting of trees and price escalation of the lands. The Conference 
Committee which inserted the provision, explained its necessity 
as follows: 


In order to expedite establishment of the park 
and to avoid serious changes in the cost of ac- 
quiring the land which might occur after passage 
of the legislation, the conference committee has 
included in section 3(b) of the bill a legislative 
taking provision. This provision will be applicable 
to the greater part of the private lands within the 
boundaries of the park. Its effect is to vest in the 
United States, as soon as the bill passes both 
Houses and is signed by the President, title to all 
lands within the park boundaries which are owned 
or operated by the four major timber companies 
concerned, to all other tracts of 50 acres or more, 
and to tracts of less than 50 acres which are utilized 
primarily for nonresidential and nonagricultural 
purposes. 105/ 


The prior experience of escalation in areas such as Point Reyes 
after enactment of legislation authorizing the Secretary to acquire 
lands for a national'park, 106/ clearly prompted the new "leg is- 
lative taking'' approach of the Redwood Act. 


The details for payment of compensation to the private 
property owners whose property had been taken under the Act 
were unique in that they allowed the Secretary to exercise a 
variety of techniques. Section 3(b) (2) provides: 


104/ 16U.S.C. § 79(c) (Supp. IV, 1965-1968). 


105/ H.R. Rep. No. 1890, 90th Cong. , 2d Sess. 7 (1968). See 
16 U.S.C. § 79c(b) (Supp. IV, 1965-1968). Section 3(c) of the | 
Act authorized the taking by the Secretary of the full tract when 
lands were partly within the Park. 16 U.S.C. § 79€(c) (Supp. IV, 
1965-1968). 


106/ See pp. 70-80 supra. 
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(2) The United States will pay just compensation 
to the owner of any real property taken by paragraph 
(1) of this subsection. Such compensation shall be 
paid either: (A) by the Secretary of the Treasury 
from money appropriated from the Land and Water 
Conservation Fund, including money appropriated 
to the Fund pursuant to section 4601-7 of this title, 
subject to the appropriation limitation in section 79j 
of this title, upon certification to him by the Secre- 
tary of the agreed negotiated value of such property, 
or the valuation of the property awarded by judgment, 
including interest at the rate of 6 per centum per 
annum from the date of taking the property to the date 
of payment therefor; or (B) by the Secretary, if the 
owner of the land concurs, with any federally owned © 
property available to him for purposes of exchange 
pursuant to the provisions of section 79c of this title; 
or (C) by the Secretary using any combination of such 
money or federally owned property. Any action 
against the United States for the recovery of just 
compensation for the land and interests therein taken 
by the United States by this subsection shall be brought 
in the Court of Claims as provided in Title 28, sec- 
tion 1491. 107/ ) 


(2) Scenic easements outside park. 


Another provision of the bill authorized the Secretary to 
acquire scenic easements or other interests in lands (including 
cooperative agreements) outside of the park to create a buffer 
zone around the park, 108/and to acquire land bordering Highway 
101 between Prairie Creek State Park and the Town of Orick. 109/ 
The provisions for the buffer zone do not authorize the acquisition 
of a fee title interest "unless the Secretary finds that the cost of 
a necessary less-than-fee interest would be disproportionately 
high as compared with the estimated cost of the fee.'' This sub- 
section also provided for legislative oversight of the Secretary: 


107/ 16U.S.C. § 79c(b)(2) (Supp. IV, 1965-1968). Fora detailed 
discussion of these provisions see Case Study No.13 , pp. 415.42linfra 
108/ 16U.S.C. § 79c(d) (Supp. IV, 1965-1968). 


109/ 16U.S.C. § 79c(e) (Supp. IV, 1965-1968). 
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. No acquisition other than by donation shall 
be effectuated and no contract or cooperative 
agreement shall be executed by the Secretary 
pursuant to the provisions of this subsection until 
sixty days after he has notified the President of 
the Senate and the Speaker of the House of Repre- 
sentatives of his intended action and of the costs 
and benefits to the United States involved therein. 110/ 


(3) State-owned park lands may be 
acquired only by donation. 


The Act makes no attempt to take the State owned lands 
within the boundary of the park and bars the Secretary from 
seeking to acquire these lands by any means other than by dona- 
tion. The justification for this restriction, agreed to by both the 
Senate and House Interior Committees,1lll / relates to the prior 
dedication of the State lands to park purposes: 


This committee has a firmly established policy 
that it will not authorize the Federal Government 
to compensate a State for lands already in a State 
park. Where, as here, the goal of the national park 
is preservation, the committee has a policy of not. 
making establishment of the national park contingent 
upon acquisition of the State park lands. 112 / 


(4) Provisions for use and occupancy by 


inholders, limited sale and leaseback. 


The Act also contained provisions similar to those of other 
prior specific statutes, permitting the owner of ''improved 
property" (a detached, noncommercial residential dwelling under 
construction before October 9, 1967), to retain for himself and his 
heirs a right of use and occupancy for noncommercial residential 
purposes for twenty-five years, or in lieu thereof a term ending 
at the death of the owner or the death of the spouse, whichever 
is later. 113/ The section is somewhat more restrictive than 


ee me mee (Supp. IV, 1965-1968). 

1/ H.R. Rep. No. 1890, 90th Cong., 2d Sess. 7 (1968). 
/ S. Rep. No. 641, 90th Cong., 2d Sess. 22 (1967). 

/ 16U.S.C. § 79d(a) (Supp. IV, 1965-1968). 


a 
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provisions of the Whiskeytown Act which permitted retention of a 
use and occupancy interest until the youngest child reaches 30 
years of age. 114/ No provision was made in the Redwood Act 
for the retention by private homeowners of the property, con- 
ditioned upon compliance with zoning regulations, 115/ nor for 
the improvement of noncommercial inholdings, as contained in 
the Whiskeytown Act. 116/ The Redwood Act, however, did au- 
thorize the Sec retary, with respect to any real property acquired 
by him in sections 5 and 8, township 13 north, range 1 east, 
Humboldt meridian, to sell or lease the same to the former owner 
"under such conditions and restrictions as will assure that it will 
not be utilized in a manner or for purposes inconsistent with the 
national park." 117/ 


(5) Contracts without limitation to 
appropriations, installment payments. 


A new feature of the Redwood Act not contained in the prior 
specific statutes, gave the Secretary of the Interior leeway in ac- 
quiring lands to utilize other statutory provisions permitting a con- 
tract for the full value, regardless of appropriations, and to enter 
agreements for installment payments of the purchase price not to 
exceed ten years:. 


(a) Notwithstanding any other provisionsof law, 
the Secretary shall have the same authority with 
respect to contracts for the acquisition of land and 
interests in land for the purposes of sections 79a-79j 
of this title as was ffiven the Secretary of the Treasury for 
‘other land acquisitions by section 261 of Title 40, 


114/ 16U.S.C. § 460q-1(c) (Supp. III, 1965-1967); discussed p.95- 
101 supra. 

115/ This provision, used in national recreation areas and 
national seashores was deemed inconsistent with national park 


policy. Conf. Rep., H.R. Rep. No. 1890, 90th Cong., 2d 
Sess. 9 (1968). 


116/ 16U.S.C. §§ 460q-1(e)-(h) (Supp. III, 1965-1967); discussed 
pp. 95-101 supra. 


117/ 16U.S.C. § 79d(c) (Supp. IV, 1965-1968). 
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and the Secretary and the owner of land to be acquired 
under sections 79a-79j of this ‘title may agree that 
the purchase price will be paid in periodic install- 
ments over a period that does not exceed ten years, 
with interest on the unpaid balance thereof at a 
rate which is not in excess of the current average 
market yield on outstanding marketable obligations 
of the United States with remaining ‘periods to maturity 
comparable to the average maturities on the 
installments. 118/ 
SF ans f 

Section 34 of the Act of May 30, 1908 (section 261 of title 40 
in the above-cited act) authorizes the entering of contracts for 
the full cost of a property acquisition even though appropriations 
are made in part only, The further authorization to the Secretary 
to enter into installment contracts for the payment of the unpaid 
balance provides the tool for the effectuation of this authorization. 
This provision of the Redwood Act is thus a new approach to the 
problem discussed during enactment of the Point Reyes Act. There, 
Congress authorized the Secretary to enter into purchase contracts 
in advance of the actual appropriation of funds, 119/ but the 
contracts were to be contingent on the appropriations a elriethe 
Redwood Act, the Secretary could contract to pay the full price to 
acquire land in advance of appropriations and agree to an annual 
installment plan of payments. . 


(6) Exchange of Forest Service timber lands 
and BLM lands in State classified as 


suitable. 


The most unique feature of the exchange provisions of the 
‘Act is the express authorization for the exchange of certain 
designated lands known as the 'Northern Redwood Purchase Unit" 
previously acquired by the Forest Service. This authorization, 
together with the other language relating to exchanges, is set forth 
in Section 5 of the Act: 


In exercising his authority to acquire property 
by exchange, the Secretary may accept title to any 
non-Federal property within the boundaries of the 
park, and outside of such boundaries within the 


n18/ 16U.S.C. § 79g(a) (Supp. IV,:1965-1968). 
119/ 46U.S.C. § 459c-2 (1964); discussed pp. 70-80 supra. 
$ 
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limits described in sections 79a-79j of this 

title, Notwithstanding any other provision of 

law, the Secretary may acquire such property 

for the grantor by exchange for any federally 
owned property under the jurisdiction of the 
Bureau of Land Managementin California, ex- 

cept property needed for public use and manage- 
ment, which he classifies as suitable for exchange 
or other disposal, or any federally owned property 
he may designate within the Northern Redwood 
Purchase Unit in Del Norte County, California, 
except that section known and designated as the 
Yurok Experimental Forest, consisting of ap- 
proximately nine hundred and thirty-five acres. 
Such federally owned property shall also be avail- 
able for use by the Secretary in lieu of, or together 
with, cash in payment of just compensation for any 
real property taken pursuant to section 79c(b) of 
this title. The values of the properties so ex- 
changed either shall be approximately equal or, 

if they are not approximately equal, the value shall 
be equalized by the payment of cash to the grantor 
or to the Secretary as the circum stances require. 
Through the exercise of his exchange authority, the 
Secretary shall, to the extent possible, minimize 
economic dislocation and the disruption of the 
grantor's commercial operations. 120/ 


The authorization to exchange to the lumber companies 
federal forest lands containing redwood trees was justified as a 
special case on the grounds of cost savings to the government 
and minimization of economic dislocation of the local lumber 
industry: 


The conference committee recommends, as 
did the original Senate bill, that the Secretary of 
the Interior have authority to utilize lands within 
the Northern Redwood Purchase Unit, except the 
935 acres which are within the Yurok Experimental — 


120/ 16U.S.C. § 79e (Supp. IV, 1965-1968). 
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Forest, for acquisition of some of the private 

lands within the park. It also recommends that 

the Secretary be authorized to utilize for exchange 
purposes lands within the State of California which 
are under the administrative jurisdiction of the 
Bureau of Land Management. This latter pro- 
vision was in the Senate bill and a similar, though 
somewhat broader, provision was in the House 
amendment. The provision with respect to the use 
of the Purchase Unit is not intended to be precedent- 
setting. It is, rather, a rare exception to the rule 
which ought to be followed in all except the most 
compelling of circumstances and is justified in this 
case only by the exceptional status of the Purchase 
Unit and by the desire to preserve as a part of the 
National Park System trees which would otherwise 
be exploited even though this must be at the price 

of trees of the same species in Government owner- 
ship which are now subject to the same treatment. 

In view of these two provisions of the bill, it is ex- 
pected that the cash outlay required for the park will 
be considerably below the $92,000,000 mentioned 
above. This means, of course, that use of the ex- 
change authority is not to be subordinated to use of 
the cash-acquisition authority. Not only will the 
consummation of exchanges reduce the Government's 
cash outflow but it will carry out the purpose for 
which it is being granted--vis, to ''minimize economic 
dislocation and the disruption of * * * of commercial 
operations" in the chief industry of the locality. 121/ 


The proposal to permit use of the Northern Redwood 
Purchase Unit for exchanges to: create:a unified National 
park was opposed before Congress by the Secretary of Agri- 
culture, 122/ Without such special legislation it is clear that 
existing exchange authority can be of little practical applicability 
as to lands administered by an agency different from that ad- 
ministering the federal project for which an exchange is desired. 


121/ H.R. Rep. No. 1890, 90th Cong., 2d Sess. ? (1968). 
122/ H.R. Rep. No. 1630, 90th Cong., 2d Sess. 22-25 (1968). 
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The language of Section 5 authorizing the Secretary to 
"exchange any federally owned property under the jurisdiction of 
the Bureau of Land Management in California, except property 
needed for public use and management, which he classifies as 
suitable for exchange or other disposal" differs from the exchange 
language of prior statutes. It is narrower than the authorization 
in some of the other prior specific statutes and authorizes an 
exchange of land only under the administrative jurisdiction of the 
Bureau of Land Management in California. The exception for 
property ''needed for public use and management"' and the neces- 
sity of a classification ''as suitable for exchange or other disposal!"' 
vests the Secretary with broad discretion as to the type of BLM 
lands he might make available. It would appear that the Act would 
authorize the Secretary, however, to exchange withdrawn BLM 
lands in California, if he believed they otherwise met the statutory 
tests. 


_h. Authority to establish a National Wild and 
Scenic Rivers System, 1968. 123/ 


In this Act, Congress designated certain portions of rivers 
as components of the national wild and scenic rivers system, to be 
administered by either the Secretary of the Interior or the Secre- 
tary of Agriculture. 124/ The agency charged with administration 
of each component must establish detailed boundaries within one 
year to include an average of not more than 320 acres per mile on 
both sides of the river and publish it in the Federal Register, not 
to be effective until 90 days after forwarded to the Senate and House. 
Section 6 of the Act provides for the acquisition of lands or interests 
in lands within the authorized boundaries of any component by the 
Secretary of Interior or Agriculture, 125/ 


123 / Act of Oct. 2, 1968, Pub. L. No. 90-542, 82 Stat. 906; 
16 U.S.C. §§ 1271-1287 (Supp. IV, 1965-1968). 


124/ S. Rep. No. 1071, 90th Cong. , 2d Sess. (1968). 
125 / 16U.S.C. § 1277 (Supp. IV, 1965-1968). 


- 110 - 


——SS—_==s 


| (1) Limitations on acquisitions. 


Section 6(a) authorizes the acquisition of not over 100 acres 

| per mile on both sides of the river in fee title. Lands owned by 

a state may be acquired only by donation and lands owned by a 

_ political subdivision or Indian tribe may be acquired by consent 

so long as it is following a plan for management and protection 

of the area which the Secretary finds consistent with the purposes 

of the Act. 124 Section 6(b) provides that where 50 percent of 

| the entire acreage within a designated area is owned by the United 
States, State or local subdivisons, no condemnation of any fee title 
to lands may be undertaken, Condemnation, however, may be made at 
any time-of:scenic easements, 127/ or easements for access routes. 

| Section 6(c) hars condemnation of lands within any incorporated city having a 
zoning ordinance consistent with Departmental regulations protecting the 

jarea. 128/ 


(2) Exchanges 5 


Section 6(d) authorizes the respective Secretaries to ex- 
change federally owned property under their jurisdiction in the 
state where the component lies which he classifies as suitable for 
exchange for nonfederal property within the boundaries of the area, 
Exchanges are to be on an equal value basis with cash equalization 
authorized. 129/ 


(3) Transfers. 


Section 6(e) authorizes transfers of federal lands in the area 
to the respective Secretaries and section 6(f) authorizes the accept- 
ance of any donations. 130/ 


126/ 16U.S.C.. § 1277(a),(Supp.,1V,,,1965-1968). 


127/ Section 15(c) defines "scenic easement" as the "right to con- 
trol the use of land (including the air space above such land) for 
the purpose of protecting the scenic view of the river, but.such 
control shall not affect, without the owner's consent, any regular 
use exercised prior to the acquisition of the easement."' 16 U.S.C. 
§ 1286(c) (Supp. IV, 1965-1968). 


128/ 16U.S.C. §1277(c) (Supp. IV, 1965-1968). 
129/ 16U.S.C. §1277(d) (Supp. IV, 1965-1968). 
130/ 16U.S.C. § 1277(e) (f) (Supp. IV, 1965-1968). 
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(4) Rights to inholders. 


Section 6(g) authorizes owners of ''improved property" 
(detached one-family dwelling of which construction began before 
January 1, 1967 and reasonable surrounding land), to retain a 
right of use and occupancy for twenty-five years, or for the life 
of the owner and his spouse. The appropriate Secretary must pay 
the owner the ''fair market value'' on date of acquisition "less the 
fair market value on such date of the right retained by the owner." 
The Secretary may terminate the right of occupancy if used for 
purposes conflicting with the Act, upon payment of compensation 
for the unexpired value. 131/ 


The acquisition provisions of the Wild Rivers Act are 
similar to those developed by Congress for acquisitions in the 
various specific acts for additions to the Park system. 132// 


Le Authority to authorize the establishment 
of a National Trails System, 1968. 133./ 


This Act instituted a national system of recreation and 
scenic trails by designating the Appalachian and Pacific Coast 
Trails as the initial components of the system and prescribed 
methods for adding components to the system by Congress. The 
Appalachian Trail is to be administered by the Secretary of the 
Interior im consultation with the Secretary of Agriculture, and 
will be so for the Pacific Coast Trail. A number of other trails 
are to be studied for possible inclusion by Congress in the system. 
The appropriate Secretary shall select the rights-of-way and 
publish notice thereof in the Federal Register. 


Within exterior boundaries of areas included in the system, 
the appropriate Secretary is authorized to ''acquire lands or 


131/ 16U.S.GC. § 1277(g) (2) (Supp. IV, 1965-1968. 


132/ Discussed pp. 69-109 supra. 


133/ Act of Oct. 2, 1968, Pub. L. No. 90-543, 82 Stat. 919, 
16 U.S.C. § 1241-1249 (Supp. IV, 1965-1968). 
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interests in lands by written cooperative agreement, donation, 
purchase with donated or appropriated funds or exchange: Provided, 
That not more than twenty-five acres in any one mile may be 
acquired without the consent of the owners." 134/ Séction 7(e) contains a unique 
provision to encourage States and local governments.to acquire the necessary 
rights-of-way: 
(e) Where the lands included in a national trail 

right-of-way are outside of the exterior boundaries 

of federally administered areas, the Secretary 

charged with the administration of such trail shall 

encourage the States or local governments involwed 

(1) to enter into written cooperative agreements with 

land-owners, private organizations, and individuals 

to provide the necessary trail right-of-way, or (2) to 

acquire such lands or interests therein to be utilized 

as segments of the national scenic trail: Provided, 

That if the State or local governments fail to enter 

into such written cooperative agreements or to 

acquire such lands or interests therein within two 

years after notice of the selection of the right-of-way 

is published, the appropriate Secretary may (i) enter 

into such agreements with landowners, States, local 

governments, private organizations, and individuals 

for the use of lands for trail purposes, or (ii) acquire 

private lands or interests therein by donation, purchase 

with donated or appropriated funds or exchange in 

accordance with the provisions of subsection (g) of this 

section. The lands involved in such rights-of-way 

should be acquired in fee, if other methods of public 

control are not sufficient to assure their use for the 

purpose for which they are acquired: Provided, That 

if the Secretary charged with the administration of 

such trail permanently relocates the right-of-way and 

disposes of all title or interest in the land, the original 

owner, or his heirs or assigns, shall be offered, by 

notice given at the former owner's last known address, 

the rights of first refusal at the fair market price. 135/ 


134/ 16U.S.C. § 1246(d) (Supp. IV, 1965-1968). 


135/ 16U.S.C. § 1246(e) (Supp. IV, 1965-1968). 
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Section 7(g) provides that the Secretary of Interior may 
exercise eminent domain authority only ''where, in his judgment, 
all reasonable efforts to acquire such lands or interests therein 
by negotiation have failed." } 


Section 7(b) authorizes the Secretary of the Interior to 
exchange federal lands under his jurisdiction in the State wherein 
located if it is classified as suitable therefor in exchange for 
nonfederal property within the area, on an equal value basis with 
cash equalization rights. 1367/ 


je Act to autherize the establishment of the 


Biscayne National Monument, Florida, 1968. 137/ 


By this Act, Congress authorized the Secretary of the Interior 
to establish the Biscayne National Monument within an area. 
specifically depicted by a certain map and not to exceed 96, 300 
acres. Within the boundaries the Secretary was authorized to 
"acquire lands, waters, or interests therein by donation, purchase 
with donated or appropriated funds, or exchange.'' 138/ Exchanges 
of nonfederal property within the Monument could be made for ''any 
federally owned property under his jurisdiction in the State of Florida 
which he classifies as suitable for exchange or other disposal!’ on an 
equal value basis, with authorization for cash equalization. 139/ 


136/ 16U.S.C. § 1246(f) (Supp. IV, 1965-1968). The Secretary of 
Agriculture is authorized to utilize exchange authorities and procedures 
available to him in connection with exchanges of national forest lands. 


137/ Act of Oct. 18, 1968, Pubi L. No. 90-606, 82 Stat. 1188, 
16 U.S.C. § 450 qq (Supp. IV, 1965-1968). 


138/ 16 U.S.C. § 450qq-1(a) (Supp. IV, 1965-1968). The Secretary 
in addition was authorized to acquire not more than 80 acres of land 
or interests therein on the mainland for a headquarters and 40 acres 
on Key Largo for a visitor contact site. 


139/ Biscayne Act, § 2(b). 
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As such these provisions of the Act resemble those of other 
special acts previously discussed. 


But the Biscayne National Monument legislation differs from 
the previous acts discussed in two respects: (1) express authorization 
for options pending State donation of land upon which establishment 
of the area is conditioned; and (2) indicated prohibition by Senate 
Interior Committee against declarations of taking. 


(1) Authorization of options. 


Section 3 of the Act authorized the Secretary of the Interior 
to acquire options for nonfederal lands within the proposed monument 
prior to the time that the State of Florida donated certain lands for 
the monument, upon which its establishment was donditioned: 


Sec. 3. Notwithstanding any other provision of 
this Act, lands and interests in land owned by the State 
of Florida or Dade County may be acquired solely by 
donation, and the Secretary shall not declare the 
Biscayne National Monument established until the State 
has transferred or agreed to transfer to the United 
States its right, title and interest in and to its lands 
within the boundaries of said national:monument. The 
Secretary shall not acquire any other lands or interests 
in land pursuant to this Act except by donation or with 
donated funds until the State has made or obligated 
itself to make the aforesaid transfer: Ptovided, That 


nothing contained in this sentence shall preclude the 
Secretary from acquiring options for the purchase 

of lands and interests in land, other than landsaand 
interests in land held by the State of Florida or Dade 
County, which are to be acquired pursuant to this Act, 
and, upon the State's transferring or obligating itself 

to transfer as aforesaid, he shall proceed as expeditiously 
as possible to acquire the other lands and interests in 
land which are necessary to carry out the purposes of 

this Act. (Emphasis added.) 140/ 


140/ Biscayne Act, § 3. 
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The Secretary had previously used options for acquisition of lands 

in National Park Service areas without statutory authority, and 
Congress by implication has approved this practice. 141/ The 

1968 amendments to the Land and Water Conservation Fund Act of 
1965 142/ discussed infra, expressly authorized the Secretary to 
enter into contracts for options ''within the exterior boundaries of 
any area the acquisition of which is authorized by law for inclusion 
in the national park system." Since the Biscayne Monument could 
not be declared established by the Secretary until the State of Florida 
transferred its lands therein to the United States, the special 
authorization for use of options prior to that time was required. Any 
use of options subsequent to the general option authority of the 1968 
amendments to the Land and Water Conservation Fund Act, would 
therefore require special legislative authorization by Congress. 


(2) Prohibition against declarations of taking. 


A unique feature of the Biscayne Act is not contained in its 
statutory language but in the language of the Senate Interior Committee 
Report approving the legislation. 143/ The Report stated that the 
Committee directs the Department of the Interior not to take lands 
for the Monument by use of declarations of taking, without the 
prior approval of the Senate and House Interior Committees or 
without express statutory authority: 


The committee. . . directs the Department of 
the Interior to refrain from any declarations of 
taking in the Biscayne National Monument and that 
if any condemnation proceedings are entered into, 
the Government should not take title until the amount 
of the value of the land has been finally determined. 
Therefore, if the appropriate Government officials 
feel that a particular parcel of land has been valued 
too highly in judgment, or if the ceiling imposed by 
Congress would be exceeded, then an opportunity 
would be presented for the Government to back off 


141/ See 1966 amendment to the Point Reyes Act, 16 U.S.C. § 459c-7 
(Supp. III, 1965-1967) and H.R. Rep. No. 2067, 89th Cong., 2d Sess. 
(1966), discussed pp. 70-80 supra. 


142/ 16U.S.C. § 4601-10(b)(Supp. IV, 1965-1968). 
143/ S. Rep. No. 1597, 90th Cong., 2d Sess. (1968). 
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from the particular acquisition. This is known as 
"straight condemnation" proceedings, and would 
afford some flexibility to the Government to exercise 
an alternative it does not have under the declaration 
of taking procedure--namely the option of declining 
to proceed further with the acquisition if the price 

is deemed to be unreasonable. : 


B k 4 


If the Park Service at some point in its land 
acquisition program at Biscayne National Monument 
finds this course (straight condemnation proceedings) 
unsatisfactory and feels compelled to request‘an order 
of taking, then consultation with the committees should 
occur immediately. In some isolated instance it may 
be necessary to depart from the guidelines set forth 
above, but the committee wishes to make absolutely 
clear its position that declarations of takingsshoultd be 
the exception and no longer the rule. 144/ 


This restriction upon declarations of taking was also 
confirmed during the debate on the measure in the Senate: 


Mr. ALLOTT. < . 


I should like to ask the distinguished chairman 
a couple of questions which I think arise from a 
reading of this latter portion of the committee report. 

Mr. President, I understand that the Senator 
from Florida has discussed this[sic] the views of the 
chairman of the full committee and that in answering 
the questions he will also be representing the views 
of the chairman of the full committee. 

First, is it the unequivocal intention of.the 
committee that there can be absolutely no declarations 
of taking by any Federal agency in the Biscayne 
National Monument without prior consultation with 
the Serate and House Interior Committees? 


144/ Id.at 5-6 (emphasis added. ). 
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Thus, if it were necessary; as the committee 
says ''in some isolated instance'' to depart from 
straight condemnation procedures any declarations 
of taking in the Biscayne National Monument could 
only be made subsequent to consultation with the 
appropriate committees of Congress. 

Mr. MOSS. Mr. President, I am happy to 
respond to that question. The Senator is cotrect. 

I have consulted with the chairman;of the full 
committee, the Senator from Washington [Mr. 
Jackson}. And the answer is affirmative, that 

it is absolutely mandatory in the view of the chairman 
and in my view that no declaration of taking could be 
entered in the acquisition of land for the Biscayne 
National Monument without prior consultation with the 
committee and authorization or aquiescence by the 
committee. 

Mr. ALLOTT. Mr. President, I think that is 
an [sic] unequivocal as anyone can ask for. 1 am happy 
to hear it. 145/ 


Putting to one side any Constitutional problems that might 
be involved in the legislative oversight nature of the restriction, 
the objection of the Interior Committees to declarations of taking 
because of the necessity thereafter to pay whatever amount of 
compensation is determined in the judicial proceedings, would 
provide more flexibility in determining whether a particular parcel 
of nonfederal holdings should be acquired. ''Straight condemnation" 
proceedings, while they do not permit immediate use of the lands 
sought, do allow this degree of flexibility deemed desirable by 
Congress for this project. 


145/ 114 Cong. Rec. 29625-26 (1968). 
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2. General statutes. 


General statutes relating to acquisitions for Park Service 
areas are, for the most part, differentiated from the specific 
statutes previously analyzed only in that they are not limited toa 
designated geographic area. With few exceptions 146/, however, 
the so-called "general" statutes do not apply to all areas sought by 
the Service but only to certain specified programs. Due to the 
unique problems of land acquisition involved in many Park Service 
areas, Congress apparently has heretofore legislated on an ad hoc 
basis. Analysis of the limited general statutes delineates the extent 
to which this type of approach to the problems of land acquisition 
for Park Service areas has been deemed applicable by Congress. 


a. Acquisitions for historic sites, buildings and 
antiquities. 147/ 


Section 1 of this Act declared that "it is a national policy to 
preserve for public use historic sites, buildings, and objects of 
national significance for the inspiration and benefit of the people of 
the United States.'"' 148/ Section 2(d) vested the following acquisition 
authority in the Secretary of the Interior, "through the poet 
Park Service": 


(d) For the purpose of sections 461-467 of this 
title, acquire in the name of the United States 
by gift, purchase, or otherwise any property, 
personal or real, or any interest or estate 


146/ Section 8 of the Taylor Grazing Act, 43 U.S.C. § 315g (1964) 
and the 1968 amendments to the Land and Water Conservation Fund 
Act, 16U.S.C. § 4601-22 (Supp. IV, 1965-1968). 


147/ Act of Aug. 21, 1935, ch. 593, §2, 49 Stat. 666, 16U.S.C. 
§§ 461-467: (1964). 


148/ 16U.S.C. § 461 (1964). 
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therein, title to any real property to be satisfactory 
to the Secretary: Provided, That no such property 
which is owned by any religious or educational 
institution, or which is owned or administered for 

the benefit of the public shall be so acquired without 
the consent of the owner: Provided further,:.That no 
such property shall be acquired or contract or agreement 
for the acquisition thereof made which will obligate 
the general fund of the Treasury for payment of such 
property, unless and until Congress has appropriated 
money which is available for that punpese. 149 / 


(1) Acquisition by donation, purchase 
or condemnation. 


Acquisitions by gift and purchase are expressly authorized by 
the language of the Act. While not expressly stated, it has been held 
that the authority to acquire by condemnation is also granted by the 
Act. 150/ The court reasoned that Congress in enacting the 1935 
Act had full knowledge of section 257 of Title 40 empowering 
condemnation of land by the federal government so that the grant of 
authority to the Secretary in the 1935 Act to acquire property by 
"purchase, or otherwise'' made it unnecessary to embody in the 
1935 Act specific authority to acquire real estate by dondemnation 
proceedings. 


(2) Absence of exchange authority. 


Section 2(d) makes no specific reference to any exchange 
authority in the Secretary. Logically, exchanges might be deemed 
within the Act, although at the time of passage,the only existing 
exchange authority was Section 8 of the Taylor Grazing Act as 
enacted in 1934. 151/ 


149/ 16U.S.C. § 462(d) (1964). 


150/  Barnidge v. U.S., 101 F. 24295 (8th Cir. 1939). 


151/ Discussed at pp.5 et seq. supra. 
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Since Section 8 of the Taylor Act grants general authority to the 
Secretary to accomplish exchanges for public purposes which would 
include any exchanges deemed desirable for the purposes of the 1935 
Historic Sites Act, there would appear no need to seek to rely on the 
1935 Act for any exchange authority. The Park Service looks to the 
1935 Act as primarily relevant to ''purchases!'', 152/ 


(3) Acquisition of less than fee interest. 


Section 2(d) of the 1935 Act authorizes the Secretary to acquire 
property ''or any interest or estate therein.'' This permits the 
Secretary, where he deems it advisable to acquire less than a fee 
interest. 153/ 


The proviso of Section 2(d) restricting acquisitions in the 
absence of appropriations by Congress of available money for the 
payment of such property, does not preclude the Secretary from 
instituting condemnation proceedings. 154/ 


In summary, the acquisition authority granted to the Secretary 
in the 1935 Historic Sites Act is general to the extent no specific 
areas are predesignated for projects, but the scope of the authority 
must be exercised within the overall purpose of the Act ''to preserve 
for public use historic sites, buildings, and objects of national 


Significance.'' The Act thus grants no general authority for acquisitions) 


relating to other programs of the National Park Service. 


152/ Memorandum from Acting Director, National Park Service in 
response to inquiries by Public Land Law Review Commission, . 
Enclosure % December 17, 1969. 


153/ The Secretary may not, however, condemn lands desired and 
decline to pay the owner for the value of any permanent structure that 
was on the land, but which the United States was not desirous of 
acquiring. U.S. v Becktold Co., 129 F.2d 473 (8th Cir. 1942). 


154/ Barnidge v. U.S., 101 F.2d 295 (8th Cir. 1939). 
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b. Private and state exchanges for park purposes. 
under the Taylor Grazing Act. 155/ 


This statute, relied upon by the National Park Service for 
exchanges, has been discussed in detail under the portion of this 

| report dealing with the Bureau of Land Management. 156/ 
Subsection (b) of Section 8 authorizes the Secretary. to accept 
|/on behalf of the United States, when the public interests would be 

|| benefited, title to any privately owned land within or outside the 

|| boundaries of a grazing district and in exchange therefore, to issue 
|| a patent for not to exceed an equal value of surveyed grazing district 
| land or of unsurveyed public land in the same State or within a 

| distance of not more than 50 miles within the adjoining State nearest the 
| base land. 


Subsections (c) and (d) of section 8 of the Act, as amended, 
further authorize exchanges of lands between the United States and 
a State, upon the application of a State, and provide for the issuance 
of patent for the selected lands upon acceptance of title to the lands 

conveyed to the United States in exchange therefor. 


c. General authority for exchanges, sales or 
leasebacks and options under the 1968 


amendments to the Land and Water Conservation 


The 1968 amendments to the Land and Water Conservation Fund 
Act vested general authority in the Secretary of Interior for 
acquisitions relating to the national park system in three respects: 
(1) exchanges; (2) options; and (3) salesrleasebacks. 


155/ Section 8 of the Act of June 28, 1934, 48 Stat. 1272, as amended; 
43 U.S.C. § 315g (1964). me 


See pp. 5 et sq. supra. 


/ 
157/ Act of July 15, 1968, Pub L. No. 90-401, §§ 4-6, 82 Stat. 355, 
356, 16 U.S.C. §4601-10a, 10b, 22 (Supp. IV, 1965-1968). 
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(1) Exchanges. 


Section 5(b) of the 1968 amendment vested general authority | 
in the Secretary of the Interior to acquire nonfederal lands or interests ’ 
within a unit of the National Park System or miscellaneous area by ex- 
changing federal lands or interests therein under the jurisdiction 
of the Secretary in the same State onan. equal value basis with cash 
equalization. 158/ Federal timber lands subject to harvest and a 
sustained yield program are not subject to exchange. The text of the 
Act is as follows: 


§ 460]+10a 

Not to exceed $30, 000, 000 of the money authorized 
to be appropriated from the fund by section 460]-6 of 
this title may be obligated by contract during each of 
fiscal years 1969 and 1970 for the acquisition of lands, 
waters, or interests therein within areas specified in 
section 460]-9(a) (1) of this title. Any such contract 
may be executed by the head ofthe department ; 
concerned, within limitations prescribed by the 
Secretary of the Interior. Any such contract so 
entered into shall be deemed a contractual obligation 
of the United States and shall be liquidated with money 
appropriated from the fund specifically for liquidation 
of such contract obligation. No contract may be entered 
into for the acquisition of property pursuant to this 
section unless such acquisition is otherwise authorized 
by Federal law. (Pub. L. 88-578, § 8, as added 
Pub. L. 90-401, § 4, July 15, 1968, 82 Stat. 355.) 


wars 


§460]-10b. 

The Secretary of the Interior may enter into 
contracts for options to acquire lands, waters, or 
interests therein within the exterior boundaries of any 
area the acquisition of which is authorized by law for 
inclusion in the national park system. The minimum 
period of any such option shall be two years, and any 
sums expended for the purpose thereof shall be 


158/ 16U.S.C. § 4601-22(b) (Supp. IV, 1965-1968). 
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credited to the purchase price of said area. Not 
to exceed $500,000 of the sum authorized to.be 
appropriated from the fund by section 4601-6 of 
this title may be expended by the Secretary in any 
one fiscal year for such options. 


§ 4601-22. Conveyance of property and interests 
in property in national park system and miscellaneous 
areas. : 

(a) Freehold and leasehold interests;competitive 
bidding. 

With respect to any property acquired by the 
Secretary of the Interior within a unit of the national 
park system or miscellaneous area, except property 
within national parks, or within national monuments 
of scientific significance, the Secretary may convey 
a freehold or leasehold interest therein, subject to 
such terms and conditions as will assure the use of 
the property in a manner which is, in the judgment 
of the Secretary, consistent with the purpose fér 
which the area was authorized by the Congress. In 
any case in which the Secretary exercises his 
discretion to convey such interest, he shall do so to 
the highest bidder, in accordance with such regulations 
as the Secretary may prescribe, but such conveyance 
shall be at not less than the fair market value of the 
interest, as determined by the Secretary; except that 
if any such conveyance is proposed within two years 
after the property to be conveyed is acquired by the 
Secretary, he shall allow the last owner or owners of 
record of such property thirty days following the 
date on which they are notified by the Secretary in 
writing that such property is to be conveyed within 
which to notify the Secretary [sic] that such owners wish 
to acquire such interest. Upon receiving such timely 
request, the Secretary shall convey such interest to 
such person or persons, in accordance with such 
regulations as the Secretary may prescribe, upon 
paymentsor agreement to pay an amount equal to 
the highest bid price. 
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(b) Exchange of lands; other disposal; equal land 
values. 


The Secretary of the Interior is authorized to. 
accept title to any non-Federal property or inter- 
est therein within a unit of the National Park Sys- 
tem or miscellaneous area under his administra- 
tion, and in exchange therefor he may convey to 
the grantor of such property or interest any 
Federally-owned property or interest therein 
under his jurisdiction which he determines is suit- 
able for exchange or other disposal and which is 
located in the same State as the non-Federal proper- 
ty to be acquired: Provided, however, That timber 
lands subject to harvest under a sustained yield pro- 
gram shall not be soexchanged. Upon request of a 
State or a political subdivision thereof, or of a 
party in interest, prior to such exchange the 
Secretary or his designee shall hold a public hear- 
ing in the area where the lands to be exchanged 
are located. The values of the properties so ex- 
changed either shall be approximately equal, or if 
they are not approximately equal, the values shall 
be equalized by the payment of cash to the grantor 
from funds appropriated for the acquisition of land 
for the area, or to the Secretary as the circum- 
stances require. 


(c) Proceeds credited to land and water conserva- 
tion fund. 


The proceeds received from any conveyance 
under this section shall be credited to the land 
and water conservation fund in the Treasury of 
the United States. 159 / 


The Senate Interior Committee indicated that the granting 
of general authority for exchanges was designed to ''make the 


land exchange authority of the Secretary consistent with similar 
authority the committee has been writing into recent park and 


159/ 16U.S.C. §§ 4601-10\(a), 10(b), 22 (Supp. IV,1965-1968). 
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recreation area legislation.''160/ A restriction in the House 
version limiting the authority to cases in which exchanges are 
otherwise authorized by law and requiring that the land given 

in exchange be within the same unit as that in which the land ac- 
quired is located, was eliminated in conference. 161/ 


A unique feature of the legislation is the provision re- 
quiring the holding of a hearing by the Secretary if requested by 
a State, a political subdivision thereof, or of a party in interest. 
This would appear to require a hearing under the provisions of 
section 5 of the Administrative Procedure Act, 162/ which would 
afford the parties all of the procedural safeguards. of that Act, 


(2) Options. 


The provision of the 1968 amendment authorizing the 
Secretary to use options for acquiring lands for the park system, 
under certain limited conditions, is as follows: 


The Secretary of the Interior may enter into 
contracts for options to acquire lands, waters, 
or interests therein within the exterior boundar- 
ies of any area the acquisition of which is au- 
thorized by law for inclusion in the national park 
system, The minimum period of any such option 
shall be two years, and any sums expended for 
the purchase thereof shall be credited to the pur- 
chase price of said area. Not to exceed $500,000 
of the sum authorized to be appropriated from the 
fund by section 4601-6 of this title may be expended 
by the Secretary in any one fiscal year for such 
options, 163/ 


The purpose of the provision was to allow the Secretary to fix 

the price required to be paid for lands in an effort to reduce 

land price escalation. The Department of the Interior in reporting 
160/ S. Rep. No. 1071, 90th Cong., 2d Sess. 8-9 (1968). 

161/ H.R. Rep. No. 1598, 90th Cong., 2d Sess. 5 (1968). 


162/ 5 U.S.C. § 556 (Supp. III, 1965-1967). Section 5 applies 
where statutes require a "hearing on the record." 


163/ 16U.S.C. § 4601-10(b) (Supp. IV, 1965-1968). 
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on the provision explained that its prior use of options was in- 
effective because of the absence of authority to pay for them: 


} 

An option to acquire real estate is a contract i 
by which the landowner agrees that the other party H 
shall have the right to buy the property within a 
certain time at a fixed price, but imposes no obli- 
gation on the other party todo so. If the landowner 
is not given consideration for the option, he may 
terminate it at any time before the expiration of the 
period for which it was granted. 


The present practice of the National Park Service 
of the Department is to obtain options to purchase 
lands within authorized areas of the national park 
system and within areas the Department has recom- 
mended to the Congress for inclusion in the system. 
The Department, however, does not have authority 
to use appropriated funds to pay for the options, and 
consequently the options may be terminated by the 
landowners at any time. We understand that the 
proposed amendment is intended to give the Depart- 
ment such authority, thereby enabling it to obtain 
binding contracts with landowners. 


The chief benefit of acquiring such options, from 
the standpoint of national park system land acquisi- 
tion, is that the price the Department will pay for 
the property within an area becomes fixed. We be- 
lieve the acquisition of options within proposed 
national park system areas is another means of 
lessening land price escalation. 164/ 


(3) Sales and leasebacks., 


A third provision of the 1968 amendment is only indirectly 
related to acquisition. Section 5(a) authorizes the Secretary, 
with respect to any property acquired within a unit of the national 
park system or miscellaneous area, except national parks or 
national monuments of scientific interest, to convey a fee or lease- 
hold interest therein subject to such terms and conditions as will 
assure its use in a manner consistent with the purpose for which 
the area was authorized by Congress. The sale is to be by 


164/ S. Rep. No. 1071, 90th Cong. , 2d Sess. 14-15 (1968). 
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competitive bid. If the sale or lease occurs within two years 

after the acquisition, the original owner ‘has a preference right thereto 
upon meeting the highest bid price. 165 / The purpose of this 
provision was set forth in the Senate Interior Committee report 

as follows: 


The sell-back and lease-back transactions will 
enable the Federal Government to recoup funds 
spent initially for land acquisition jand return them 
to the land and water conservation fund. Under such 
transactions the Federal Government will receive 
the benefit from the increase in the fair market value 
of the land after its acquisition. The Interior De- 
partment's report states that the sell-back program 
may yield from 40 to more than 100 percent of the 
initial acquisition cost. Lease-back transactions 
should yield from 4 to 7 percent of the initial land 
acquisition cost per year. 


The Secretary, in exercising the lease-back and 
sell-back authority, is required to allow the last 
owner of record an opportunity to match the highest 
bid price. A further amendment authorizes the 
Secretary to require the former owner to exercise 
his option within a reasonable period of time, and 
arrange for reasonably prompt payment. 


While the Secretary is authorized to convey such 
freeholds or lease holds ina manner which is, in 
his judgment, consistent with the purpose for which 
the area was authorized by the Congress, the committee 
wishes to make clear the legislative intent that new 
comme rcial development, such as residential sub- 
divisions, within national parks, seashores, recrea- 
tion areas, and the like, is not to be considered 
within the purposes for which such areas were, and 
will be, authorized by Congress. But if other uses 
are deemed to be compatible with the purpose of the 


165/ 16U.S.C. § 4601-22(a) (Supp. IV, 1965-1968). 
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Federal area, then this management tool could 
work to great advantage in the land administra- 
tion of our national park system. 166 / 


3. Procedures. 
a. In general. 


Acquisition of land is carried on by the National Park 
Service in accordance with the principles and procedures set out 
in A Procedural Guide for the Acquisition of Real Property by 
Governmental Agencies issued by the Land and Natural Resources 
Division of the Department of Justice, 1966. 


Exchanges are conducted in accord with the regulations 
and procedures set out in Part 2240 of Title 43, Code of Federal 
Regulations. 


b. Exchanges. 
(1) Regulations. 


The regulations in 43 C.F.R. Part 2244.,4-4 (1969), as 
amended, 167/ relating to exchanges to eliminate private holdings 
from areas in the national park system list a number of the 
statutes under which the Park Service is actively pursuing ex- 
changes. 168/ The regulations provide that "'[a]ny such trans- 
actions will be handled in a manner consistent with the authorizing 
laws and the regulations in § 2244.1." 


Section 2244.1 provides general procedures "applicable to 
all exchanges involving the selection of lands under the juris- 
diction of the Department of the Interior" unless otherwise noted 
in the regulations in Subpart 2244, These procedures have been 


166/ S. Rep. No. 1071, 90th Cong. , 2d Sess. 7-8 (1968). 

167/ 34 Fed. Reg. 14075 (Sept. 5, 1969). 

168/ Listed are the following acts: Point Reyes National Sea- 
shore; Fire Island National Seashore; Lake Mead National Recrea- 
tional Area; Whiskeytown-Shasta-Trinity National Recreation Area; 


Bighorn Canyon Recreation Area; 1968 Amendments to Land and 
Water Conservation Fund Act; North Cascades National Park; 


footnote continued 
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described in detail above in Section II A.3, 169/ which will not 
be repeated here. 


Under the procedures, the first step of preliminary negotia- 
tions'' would be conducted’ with the Park Service. 170/ The regula- 
tions provide that '"[a]ny person who holds an interest in property 
within the boundaries [of a park area] . . . and who desires to 
negotiate an exchange" must file an informal proposal with the 
appropriate field officer of the Park Service. In fact, many ex- 
changes arennot sought by the person then holding an interest, but 
by a third party who seeks to select certain federal lands and be- 
lieves he can acquire the interest of the private property owner in 
the park area. 171/ Often, the Park Service personnel seek to 
stimulate negotiations for an exchange. 


After an informal proposal has been received which des- 
cribes the private lands offered as well as the federal lands pro- 
posed for selection, the responsible field officer of the Park 
Service must consult with the authorized officer of the Bureau or 
agency which has jurisdiction over the property desired by the 
proponent. 172/ In many instances this informal consultation 
decides the fate of the proposed exchange. A letter is prepared 
by the Park Service notifying the proponent whether the proposal 
appears feasible and if so, whether any adjustments appear neces- 
sary for its consummation. 


note 168, continued: 


Redwood National: Park; Biscayne National Monument; The 
National Wild and Scenic Rivers System; and the National 
Trails System , at 43 C.F.R. § 2244.4-7 ‘as amended‘34 
Fed. Reg. 14075 (Sept. 5, 1969), 


(169/ See pp. 46-61 supra. 
170/ 43 C.F.R. § 2244.1-2(a) (1969). 


171/ See Case Study No. 1 where the Page Land and Cattle 
Company negotiated for an exchange based on the assumption 
that it would acquire title to private land in the Point Reyes 
area which it would offer in return for selected lands in 
Arizona. 


172/ 43 C.F.R. § 2244.1-2(a) (1969). 
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At this point, if the letter is favorable, the proponent 
must file a formal application with the Bureau of Land Manage- 
ment for the exchange. 173/ The regulations stipulate that no 
application will be accepted for lands administered by the Bureau 
of Land Management which have not been classified as proper 
for disposal by exchange under Part 2410. Deeds to the United 
States must be prepared, 174/ taxes paid, 175/ and evidence 
of title submitted. 176/ If f the officer of the ag agency having juris- 
diction over the selected lands and the officer of the agency 
to have jurisdiction over the offered lands agree that the exchange 
is consistent with the law and regulations and otherwise in the 
public interest, notice will be published by the Bureau of Land 
Management. 177/ 


(2) Administrative functions, 


In the processing of exchange applications, the Park Service 
undertakes a major part of the administrative duties, including 
many of those assigned to the Bureau of Land Management under 
the regulations. The functions undertaken by the Park Service 
(NPS) are as follows: 178/ 


1. Receipt of informal exchange proposal. 


2. Request for preliminary title evidence on 
base property by NPS. 


3. Field investigation and land classification 
report by NPS for BLM preparatory to 
selected land being made available by BLM 
as trading stock. 


1737 43 C.F.R. § 2244.1-2(b) (1969). 
174/ 43 C.F.R. § 2244.1-2(e) (1969). 
175/ 43 C.F.R. § 2241.1-2(f) (1969). 


176/ 43 C.F.R. § 2241.1-2(g) (1969). 


177/ 43 C.F.R. § 2244.1-3 (1969). 


178/ Memorandum to Director, NPS, from Chief, Office of Land 
Acquisition and Water Resources, WSC, re Land Exchange Pro- 
gram, December 18, 1969. 
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pags 


13. 


14, 


Appraisal and submission of selected 
land appraisal to BLM fer review and approval. 


NPS negotiation for value agreement with 
party interested in acquiring selected land 
from the government. 


NPS appraisal of the base property within 
the park area, - 

t 
NPS negotiation with base landowner to reach 
value agreement and agreement to option to 
third party desirous of obtaining public domain. 


NPS assists the proponent desiring selected 
federal land in obtaining a short-term option 
to buy the ''matched" base property or proper- 
ties. 


Receipt of the proponent's informal proposal 
by NPS. 


Preparation of application by NPS which is 
sent to proponent for execution, together with 
the required feasibility letter. 


The required newspaper publication is pre- 
pared by NPS and, upon the proponent's filing 
of the exchange application, the appropriate 
newspapers are requested to prepare and sub- 
mit galley proofs to NPS. 


A deed to the United States is prepared by 
NPS and sent to the proponent, along with other 
title documents. 


If required, an administrative waiver is ob- 
tained by NPS. 


When publication is nearly final, the proponent 
exercises his option upon notice from NPS, 
obtains a deed to the base property, records 


it and returns the deed to the United States to 


NPS. 
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Dope The deed to the United States is recorded 
and a title policy is issued. 


16, The title assembly is sent by NPS to the 
Solicitor through BLM. 


17. Upon a favorable title opinion, a decision 
is issued by BLM. 


18, BLM issues a patent to the propensrt for 
the selected land. 


(3) Interrelationship with Bureau of 
Land Management. 


The interrelationship of the Park Service with the Bureau 
of Land Management in the consummation of an exchange trans- 
action presents many problems of coordination and responsibility. 
The Park Service, pursuant to its mission to obtain private 
inholdings within park areas, has an interest in seeing that 
public lands are available for the consummation of exchanges. 
The Bureau of Land Management, on the other hand, has manage- 
ment responsibility for the public lands that might be selected 
and for the furtherance of its designated management programs 
for such areas. Each agency thus has differing interests with 
respect to an exchange program. The Bureau of Land Management 
in its role as classifier of public lands must act also witha 
view to furtherance of its own designated public land programs. 


Under the actual operation of the present system, it appears 
that the Park Service is presently undertaking the major part of 
the work necessary to complete an exchange of lands for private 
inholdings sought for park areas, but that the Bureau of Land © 
Management has the decisional power, through its classification 
responsibilities, as to whether a proposed exchange will be ap- 
proved. Lod Conflicts between the Park Service and Bureau of . 


179/ See Case Study No. 15, pp. 425-429. 

Point Reyes Act, Relationship to the BLM, which discusses the 
relationship of the BLM and the NPS with respect to the classi- 
fication of lands for exchange. 
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| Land Management may be resolved, however, at the Secretarial 
| level of the Department of the Interior. In the ultimate analysis, 
\the Secretary of the Interior is responsible for all of the authorized 
programs of the Department, including both those of the Bureau 
jof Land Management and the Park Service and has the authority 

‘to balance any conflicting interests and to resolve policy 

‘disputes. 


Despite the Secretary's ultimate authority to resolve 
policy matters, substantial issues exist as to the proper spheres 
of authority for the subordinate agencies, the Bureau of Land 

/Management and the Park Service, in the processing of ex- 
changes, A proposal now being considered is whether the Park 
Service should transfer to BLM all of its functions related to 
‘its land exchange program when the exchanges involve the use 
of land under BLM's jurisdiction. 180/ Indicated factors favoring 
such a transfer would be (1) possible lower overhead and admini- 
/strative costs; and (2) possible better operational results because 
/of control of selected lands by BLM, which has classification 
‘responsibility. Indicated factors opposed to such a transfer are: 
(1) possible lower direct costs; (2) prosecution of exchange 
sections of €ongressional authorizations by the benefiting 
agency, namely the National Park Service, as indicated by 
present regulation; (3) flexibility in directing exchange efforts 
to areas where emphasis is needed and funding for cash purchase 
is not available; (4) the National Park Serside, which benefits 
from the success of the exchange program, has a specialized 
‘unit which devotes full time to prosecuting the program through 
BLM and the proponents; and (5) possible higher production. 181/ 


180/ See Memorandum to Director, Western Service Center (WSC), 
National Park Service, from Chief, Division of Land Acquisition, 
Subject: Land exchange program, dated November 24, 1969. 


181/ See Memorandum to Director, National Park Service 
(attn: Chief, Division of Land Acquisition), from Chief, Office 
of Land Acquisition and Water Resources, WSC, Subject: Land 


exchange program, dated December 18, 1969. 


~ 133% 


In broad perspective, it would appear that exchanges are 
of such a nature that, if they are to be fostered as a means of 
national policy as indicated by Congress in many acts authorizing 
and encouraging exchanges to obtain private inholdings in park 
areas, then the National Park Service should continue to exercise 
responsibility for the negotiation and processing of such proposals. 
The direct responsibility of the Park Service for the land ac- 
quisition programs in areas so designated by Congress gives it 
an immediate and pressing interest to accomplish the Congressional 
intent. The transfer of this immediate responsibility to the Bur- | 
eau of Land Management would probably result in a dilution of : 
the urgency with which these matters are presently processed 
by the Park Service. Thus, the advocacy by the Park Service of 
proposed exchanges would appear consistent with Congressional 
intent to promote exchanges. ake 


On the other hand, the Park Service, because of its main 
focus on acquisition of the private lands, reasonably might not 
have the same objective perspective on the selected lands as the 
Bureau of Land Management, which has traditionally exercised 
classification authority over BLM lands. While BLM can be in 
the position of wearing two hats with respect to lands under its 
jurisdiction, namely that of impartial judge under the classification 
process and that of advocate for furtherance of its own management 
programs, still it would be in more of an impartial position to 
judge the merits of releasing the selected lands to nonfederal 
ownership, then would the Park Service. 


Balancing these two positions, namely the desirability of 
having the Park Service actively pursue its advocacy of exchanges 
to further the goals of the national park system on the one hand 
and the desirability of having an impartial determination of the 
suitability of selected lands for disposition to nonfederal interests 
by exchange which the Bureau of Land Management could best 
continue on the other, would warrant continuation of the basic 
present division of responsibility, in the absence of the establish- 
ment of a new independent agency responsible for acquisitions 
of public lands. 


Retention of the present basic division of responsibility 


between the Park Service and Bureau of Land Management, how- 
ever, does not mean that the present system cannot be improved, 
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/ A number of problem areas appear in the relationship between the 
| two agencies: (1) requests by the Park Service as to information 
'on the availability of selected land often involve delays before 

| an availability reply is received from the BLM as to whether the 

| land could be classified for exchange purposes; (2) poor communi- 
_ cation between the National Park Service and the Bureau of Land 
Management state and district offices; (3) approval by BLM 

only of a block of public lands larger than that sought for the ex- 


change, making the exchange impossible; (4) the large amount of 
time spent in reviewing appraisals, amounting to a minimum of 
five technical reviews of appraisals of selected public domain 
including those at the state level of BLM as well as at the 
Washington level; and (5) the alsence of any existing inventory of 
land available for exchange selection. 182/ The resolution of 
these problem areas would appear to be a matter of coordination 
of administrative responsibilities between the Bureau of Land 
Management and the Park Service. 183/ 


c. Purchase and condemnation. 


For purchase and condemnation, the Park Service relies 

upon the procedures set forth in A Procedural Guide for the Ac- 
uisition of Real Property by Governmental Agencies prepared by 

the Land and Natural Resources Division of the Department of 
Justice, 1966. This publication is advisory only and does not have 
the effect of a promulgated regulation or manual. Other than the 
Department of Interior regulations described above relating to 
exchanges, no regulations or manuals exist governing Park 
Service acquisitions by purchase or condemnation. 184/ 


The Justice Department's Procedural Guide sets forth 
in detail the procedures which the Park Service follows in the 
acquisition of lands by purchase and condemnation, and delineates 
the respective roles of the Park Service and the Department of 
Justice in these matters. The procedures fall into three cate- 
gories;: (1) initial steps to be taken by the acquiring agency prior 
to the acquisition of the land; (2) acquisition by direct purchase; 
and (3) acquisition by condemnation proceedings. 


182/ See Staff Report, Office of Land and Water Rights, San 
Francisco Service Center, National Park Service, April 1, 1969. 
183/ See draft of proposed '' Memorandum of Understanding" and 
"Procedures for Cooperative Processing of Real Property Exchange 
Proposals by the Bureau of Land Management and the National Park 
Service" accompanying memo in note 181. 

184/ Letter from Karl S. Landstrom, Staff Assistant, Office of | 
the Secretary, Department of the Interior, to Milton A. Pearl, 
Director, Public Land Law Review Commission, in response to 
PLLRC inquiries, Dec. 16, Be Pa 


(1) Initial steps prior to acquisition 
of the land. 


The first step in the initial planning of the acquiring 
agency is to versify its legislative authority for the acquisition. 
The purpose for which the land will be used, the precise estate 
needed, and the determination of the location of the land vis-a- 
vis avoidance of improved properties and minimizing of severance 
damages must be viewed in conjunction with the operating pro- 
gram for which the property will be used, together with the statu- 
tory authorization for the program. The legal officer of the 
agency must verify the specific authority to acquire or condemn 
land and the statute authorizing the appropriation from which 
the just compensation will be paid and the appropriation 
act. 


As part of its initial planning, the agency should procure 
surveys and maps showing the exterior boundaries of the real 
property to be acquired, the general location of major improve- 
ments and structures, the location of proposed government 
construction, the location of existing rights of way, the proposed 
route of relocation of any of the rights of way, the approximate 
location and flow of natural watercourses, and a small scale 
location insert showing the general location of the real property. 
The map is for intragovernment use only. 


Second, the agency should procure title evidence. It 
is necessary for the agency to obtain the title data as expeditiously 
as possible to avoid delays in an effective direct purchase program 
and to prevent condemnation backlogs. Title evidence should 


conform to Standards for the Preparation of Title Evidence 
in Land Acquisitions by the United States, issued by the De- 


partment of Justice, since it is the Attorney General who must 
(with certain exceptions) approve titles and conduct condemnation 
proceedings. The agency may contract for title evidence, including 
a final continued abstract or final title certificate or title insurance 
policy. In addition, the acquiring agency should obtain and furnish 
curative data not disclosed by a title certificate or abstzact, such 
as information relating to any persons actually in possession. 


S)13'6re 


The third step in initial planning is the procurement of 
appraisals. The acquiring agency must obtain adequate appraisal 
reports covering the land; in the case of tracts of substantial value 
where the owners will have two or more expert appraisal wit- 
nesses, the government should obtain at least two appraisal re- 
ports. The names of independent appraisers should be cleared 
with the United States Attorney to avoid delays in the event con- 
demnation is necessary. As to contracts for appraisals, the 
acquiring agency should at the time of the initial negotiations with 
the contractor, contract for the appraisers's servddes for trial 
preparation and testifying at the trial. If two appraisers are 
hired, the results of previous appraisals should not be turned over 
to the second appraiser before he completes his work. Care 
should be taken to see that the appraisal report is prepared on 
the correct legal basis for the interests being acquired and the 
acquiring agencies should consult with the United States Attorney 
in this regard. The Land and Natural Resources Division of the 
Department of Justice in Washington will also be available for 
and must be consulted in major cases. The Procedural Guide 
details the many matters that should be considered by the appraisal 
report and the legal precedents therefor. 


The fourth step in initial planning involves negotiation 
procedures and contacts with landowners. At the initial contact, 
the landowners should be given the pamphlet entitled Progress, 
Property & Just Compensation, which is addressed to the public 
and describes the power of eminent domain. The negotiator should 
seek to develop good public relations and should seek to convince 
the landowner of the competency of the government appraisers, | 
but should not permit the appraisals to be examined by the land- 
owner or his attorneys. The savings to the landowners in selling 
his property to the government should be emphasized. These in- 
clude the assumption by the government of the cost of title search, 
costs for effecting transfer of title, the absence of brokerage fees, 
payment in cash, and possible retention of any improvements at 
their appraised salvage value. A sales contract on forms sug- 
gested in the Procedural Guide is available. 
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(2) Acquisition by direct purchase. 


After entering into a contract for the purchase of real 
property, or any interest therein, a preliminary opinion of 
title by the Attorney General will be obtained unless waived 
pursuant ito special arrangements made with the Department 
of Justice or unless not required by statute. To obtain this opinion, 
a "purchase assembly'' must be prepared containing the accepted 
sales contract, title evidence in approved form, map of the 
land, certificates of inspection and possession, and the original 
and copy of the draft of the deed to the United States if available. 
The purchase assembly should be transmitted by letter requesting 
a preliminary opinion of title, describing the property and con- 
sideration to be paid, and citing the pertinent authority for the 
acquisition. 


The closing of a direct purchase acquisition may be 
performed by the Department of Justice or by the closing attorney 
of an agency which handles its own closing. The action required 
on closing is as follows: (a) inspection of property immediately 
prior to the closing; (b) preparation of closing statement; (c) 
provision for tax liens or assessments not payable on date of 
closing; (d) funds for outstanding taxes may be turned over to 
a title company which assumes the responsibility therefor and 
will issue a final title certificate or policy; (e) preparation and 
execution of deed to the United States; (f) affixing of documentary 
and other tax stamps; (g) fee for recording deed to the United 
States; (h) releage of mortgages, deeds of trust and judgments; 
(i) delivery of Treasurer's check to vendor; and (j) report 
of any reason for any delay in closing. 


The final title opinion by the Attorney General requires 
a final title assembly. Upon receipt of the recorded deed to the 
United States and the final title evidence showing title vested 
in the United States, this and the final title assembly will be 
reviewed by the closing attorney for final title opinion, to be 
rendered by the Attorney General in Washington, 
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(3) Acquisition by condemnation proceedings. 


Prior to the initiating of a condemnation request, the 
jagency should allow sufficient advance notice for the acquisition 
of the necessary interests in the project and to inform the Land 
jand Natural Resources Division of the Justice Department and 
' United States Attorney as to the judicial districts in which con- 
demnation will be required. 


The Act of August 1, 1888 185/ provides that the Attorney 
General of the United States shall institute proceedings to acquire 
land upon a determination of a need therefor by an acquiring 
authority. The Attorney General must be furnished with: a letter 
from the head of an acquiring agency disclosing the authority 
under which the lands are to be taken; the act appropriating funds 
for the property to be acquired; the public use for which the lands 
/are to be required; a determination of the necessity fora 
| particular estate or interest in the land; a description of the 
(estate or estates to be taken; a description of the property to be 
(taken; a plat or map showing the lands, and if a declaration 
' of taking is to be filed, the original and three copies of a 
(declaration of taking; 186/ the check representing the estimated 
‘ compensation to be deposited into the court registry; the required 
request for immediate possession or date of possession; advice as 
| to whether a purchase agreement was obtained and accepted 
which would fix the amount of compensation payable; a statement 
as to why the tract cannot be acquired by direct purchase; desig- 
'nation of the appropriate field representative for coordination; 
all appraisal reports; a statement as to whether title evidence 
_has been provided or who will provide it; a reqaest for preliminary 
opinion from the Attorney General prior to seeking condemnation 
for title defects. 


After condemnation proceedings are instituted certain pro- 
cedures are prescribed by the Procedural Guide. After notification 
that a declaration of taking has been filed, the acquiring agency 
should post notice on the property that it belongs to the United 
States. Agency representatives should order a continuation of 
existing title evidence to include a search of records toa 
date subsequent to the date of 


Ea5y 2 5'Stat.) 3575 40. UsS;C. § 25741964): 


186/ The requirements of a declaration of taking are set forth in 
40 U.S.C. § 258a (1964). 
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establishment of the condemnation action, which evidence will be 
forwarded to the United States Attorney. Appraisals reflecting 
value of properties involved as of the date of the taking should be 
made available as soon as possible for use in negotiations or trial 
preparation by the United States Attorney. Frequent meetings and 
coordination should occur between the field representatives of the 
acquiring agency and the United States Attorney. Upon final award 
or settlement, the agency should arrange for prompt payment of 
any deficiency, or make recommendations to the Department of 
Justice for a new trial or appeal, together with the reasons therefor. 
After the final judgment has been satisfied and the necessary data is 
received in the Land and Natural Resources Division, the final 
opinion of the Attorney General is rendered and transmitted to the 
interested agency, together with the final transcript of the proceed- 
ings. 


4. Lands acquired for Park Service programs, 
1959-1968. 


Statistics provided by the National Park Service to the Public 
Land Law Review Commission for the last ten years indicate the 
magnitude of the Service's acquisition activities during the period, 
and the relative use of its various types of authorization. 


During the period, the Park Service acquired a total of 
459,473.24 acres having a dollar value of $117,429,742.09. This 
marks the Park Service as a major land acquisition agency. Of this 
total acreage, approximately 63 percent, or 288,380.35 acres were 
acquired through purchase and condemnation, while 37 percent or 
171,092.91 acres were acquired by exchange. The acres obtained 
by purchase and condemnation had a dollar value of $111,410,433.79 
which greatly exceeded the dollar value of the acres acquired by 
exchange of only $6,019,308.30. In terms of comparison, based on 
the necessary premise that exchanges were for equal value, the ac- 
quisition of each acre by exchange cost the government $35 per acre, 
while acquisition by purchase and condemnation cost the government 
$386 per acre. On this analysis, it would appear that acquisition by 
exchange has been less costly per acre acquired than acquisition by 
purchase or condemnation. The statistics, however, give no indica- 
tion as to the relative nature of the lands acquired, and would support 
equally the inference that exchanges have been used more to obtain 
relatively low value lands in comparison to those for which purchase 
or condemnation was required. 
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In terms of totals over a ten year period, it does appear 
that the Park Service's exchange program has been responsible 
for a sizeable portion of the total lands acquired and that more 
acres have been obtained for less of a dollar outlay in exchanged 
federal public lands, than by use of existing purchase and con- 
demnation authorities of the Service. 


The relative success of the Park Service in acquiring lands 
is difficult to gauge.. On June 30, 1969, there were a total 
29,489 ,999.20 acres of gross area in the National Park System 
(including twenty three types of areas) of which 28,385,103.45 acres 
were federal lands and 1,104,895 acres were nonfederal lands. 
During thelast ten years, the total acquisition of 459,473.23 acres 
by the Park Service, when compared to the only 1,104,895 acres of 
nonfederal land outstanding on June 30, 1969, indicates that the 
Park Service has, in general, been able to acquire a significant 
proportion of nonfederal park holdings. 187/ Clearly, however, there 
have been particular instances where the Park Service has not been 
able to acquire lands within the time and dollar estimates originally 
submitted to Congress. 188 / 


No comprehensive data was reported as to the use of the 
many provisions for providing money to equate values in exchanges. 
Reports indicate, however, that this feature is only rarely em- 
ployed. Of thirty-seven recently consummated exchanges involving 
park areas in Arizona, California and Utah, cash equalization was 
employed in only three instances, in two of which it represented less 
than five percent of the value of the selected acreage. 189/ 


187/ The available data does not permit determination as to 
the percentage of nonfederal lands in park areas as of June 30, 
1969, specifically authorized by Congress. 


188/ See pp. 78-80 supra. 


189/ Staff Report, Exchange Program, Office of Land and Water 
Rights, San Francisco Service Center, National Park Service, 
April 1, 1969. The third instance, wherein the cash payment was 
one-third of the value of the selected lands,involved property 
declared surplus by the General Services Administration. 
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This may suggest that the language of many statutes requiring 
the exchange to be of lands of substantially equal value with 
cash equalization, may be unduly restrictive. If the cash 
equalization privilege were available in all circumstances to 
equalize an exchange without the need to seek lands approxi- 
mately equal in value to those selected, then the cash equaliza- 
tion privilege might result in the consummation of more ex- 
changes. 


Finally, the statistics show relatively little use of "less 
than fee" acquisitions by the Park Service. Only 15,767.15 acres 
out of 288,380.35 acres acquired by purchase and condemnation 
and only 369.73 acres out of 171,092.91 acres acquired by exchange 
were "less than fee.'' This may reflect the more recent express 
interest and authorization by Congress in matters such as scenic 
easements. Of the total 15,767.15 less-than-fee acres acquired 
by purchase and condemnation, most of this, i.e., 13,220.10 
acres, occurred in 1967 and 1968. 190/ To the extent this reflects 
an increased use by the Park Service of less than fee acquisitions, 
it would appear consistent with the many authorizations for such rights 
by Congress in an effort to reduce costs.191/ In overall perspective, 
however, the Park Service has made little use of "less than fee" ac- 
quisitions, either by purchase and condemnation or by exchange in the 
1959-1968 period. 


190 / The Park Service data, however, indicates that 9,000 
acres of this represented an acquisition of mineral rights 
in 1968. 

DOR] een eat eo supra, 
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C. Bureau of Sport Fisheries and Wildlife. 


The Bureau of Sport Fisheries and Wildlife 1/ was estab- 
lished as a separate agency of the Department of the Interior by 


| the Fish and Wildlife Act of 1956. 2/ Under the provisions of 


that Act., 3/ and pursuant to delegations of authority from the 
Secretary of the Interior, 4/ the Bureau is generally responsible 


| for the management of all fish and wildlife programs, usually 


included in the designation -- national wildlife refuge system, 5/ 
including the exchange and acquisition of lands necessary to the 
implementation of programs relating to migratory birds and the 
conservation, protection, restoration and propagation of selected 
species of native fish and wildlife, which are classified as rare 
or endangered species. As of June 30, 1967, the national wildlife 
refuge system consisted of 484 wildlife conservation areas com- 
prising about 29.1 million acres of land within the United States 
and its territories. Of these totals, there were 357 federal 
migratory waterfowl refuges and production areas comprising 
about 4.5 million acres of land within the contiguous United States. 


The entirety of the Bureau's statutory authority employed 
to achieve the purposes of ''wildlife'' conservation and restoration 
were coordinated, restated and modified by the Rare and Endangered 
Species Act of October 15, 1966. 6/ This Act did not replace or 
supplant the legislation already in force dealing with acquisition 


or exchange of land for wildlife purposes. Rather, it amplified 


and clarified the existing authority so that the separate acts could 
function as a cohesive whole in implementing wildlife purposes. 


Briefly summarized, the principal acquisition or exchange | 
authorizations: pursuant to which the Bureau implements its system 
purposes are: 


1, The Migratory Bird Conservation Act of 1929, 7/ which 
authorizes the Secretary of the Interior to locate, recommend and 
purchase, rent, or otherwise acquire areas suitable for use as 
inviolate sanctuaries which he considers necessary for the con- 
servation of migratory game and other birds threatened with 


17 Hereinafter referred to as the Bureau. 

2/ 16U.S.C. § 742a-742j (1964). 

3/ 16U.S.C. § 742b (d)(2)(1964). 

4/ 31 Fed. Reg. 11685 (1966). 

Bye >0 C.F. Re §825.1-3 (1969). 

6/ 16 U.S.C. §§ 668aa, bb, cc, dd, ee (Supp. III, 1965-1967). 


7/ Act of Feb. 18, 1929, 45 Stat. 1222, as amended, 16U.S.C. §§ 
715-715r (1964). - 143 - 


extinction, provided that the states in which the lands are located 
consent by law to the government acquisition. 


2. The Fish and Wildlife Coordination Act 8/ which permits 
acquisition of areas, restricted to water resource projects for 
wildlife purposes. 


3, The Fish and Wildlife Act of 1956. 9/ This Act : 
authorized the acquisition of refuge habitats for all forms of : 
endangered species of wildlife other than fish. | 


4, The Endangered Species Act of 1966, 10/ which expands 
the protective acquisition authority of the Bureau to include pro- 
tection of native fish and non-game migratory birds. 


The principal sources of funds for the operation of these 
Bureau programs, set forth in summary fashion, are: 


1, The Migratory Bird Conservation Fund which was 
established pursuant to the Migratory Bird Hunting Stamp Act 
of 1934. 11/ This Act, the principal source of funds for the ac- 
quisition of waterfowl refuge lands, provides for the sale by the 
United States Post Office Department of Migratory Bird Hunting 
Stamps (duck stamps) to waterfowl hunters. 


2. The Land and Water Conservation Fund Act of 1965, 12/ 
This Act is intended to provide a principal source of funds for the 
programs connected with the National Wildlife Refuge System. 


The Manual of the Bureau sets out procedures for the ac- 
quisition of lands under the above statutes. 


8/ 48 Stat. 401 (1934), as amended;16 U.S.C. §§ 661-666c (1964). 
9/ 70 Stat. 1119 (1956), as amended;16 U.S.C. § 742a-j (1964). 
10/16U.S.C. §§ 668aa, bb, cc, dd, ee (Supp. IV, 1965-1968). 
1l/ 48 Stat. 452 (1934), as amended;16 U.S.C. §§ 718-71 8(h) 
(1964). 
12/ 78 Stat. 897 (1964) as amended;16 U.S.C. § 4601 - 4601-11 
(1964). a aes 5. 

In contrast with the amount of money generated from the 
Migratory Bird Conservation Fund, the Act has thusfar beena 
minor source of funds. 
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1, The Migratory Bird Conservation Act, 1929. 
a. Legislative history. 


In 1929, Congress passed an act to effectuate a 1916 treaty 
‘with Great Britain for the protection of migratory birds. 13/ The 
legislation created the Migratory Bird Commission, chaired by 
‘the Secretary of Agriculture and consisting also of the Secretaries 
of Commerce and the Interior and two members of each House of 
_Congress. 14/ The Commission was authorized 


. . .to consider and pass upon any area of land, 

water, or land and water that may be recommended 

by the Secretary of Agriculture for purchase or A 
rental under this Act, and to fix the price or prices 

at which such area may be purchased or rented, 15/ 


|It was further provided that ''no purchases or rental shall be made 
(of any such area until it has been duly approved for purchase or 

| rental by said Commission''16/ and that the Secretary of Agri- 
culture ''shall recommend no area for purchase or rental under 
‘the terms of this Act except such as he shall determine is neces- 
/sary for the conservation of migratory game birds." 17/ 


13/ Migratory Bird Conservation Act of Feb. 18, 1929, ch. 257, 
m5 Stat, 1222;16U.S.C. §§ 715-715£ (1964). 


14/ The Secretary of the Interior presently chairs the Commission — 
and the Secretary of Agriculture is a member. 1939 Reorg. Plan 
No. Il, § 4(f), (H), 53 Stat. 1434. All functions of the Secretary of 
Agriculture relating to conservation of wildlife, game, and migra- 
tory birds have been transferred to the Secretary of the Interior, Id. 

The Secretary of Transportation has been substituted for the Secre- 
tary of Commerce. Act of Mar. 2, 1968, Pub. L. No. 90-261, 82 

Stat. 39. 


15/ ict orm ep. oO, 1929, 9ch. 2591 ,7 91c%, 45 Stat. 1223, 
16/ Id. 
m7 / Act. Of Feb: 1s, 19295 ch, 25/, 9 4, 45 stat, 12237 
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Section 5 provided that: 


. .the Secretary of Agriculture is authorized 
to purchase or rent such areas as have been ap- 
proved for purchase or rental by the Commission, 
at the price or prices fixed by said Commission, 
and to acquire by gift or devise, for use as invio- 
late sanctuaries for migratory birds, areas which 
he shall determine to be suitable for such purposes, 
and to pay the purchase or rental price and ex- _ 
penses incident to the location, examination,. and 
survey of such areas and the acquisition of title 


thereto, including options when deemed necessary 
by the Secretary of Agriculture. 18/ 


An amendment providing for direct interdepartmental or interagency 
transfers of administrative jurisdiction over lands suitable for 
refuge use instead of by executive order was rejected. 19/ Further, 
although the Secretary of Agriculture was granted powers incidental 
to acquisition, it was stipulated that ''no payment shall be made for 
any such areas until the title thereto shall be satisfactory to the 
Attorney General.''20/ Acquisition was not to fail, however, due 

to any "'rights of way, easements, and reservations which from 


their nature will in the opinion of the Secretary of Agriculture in ~ 


no manner interfere with the use of the areas so encumbered for 


18/ Act of Feb. 18, 1929, ch. 257, §5, 45 Stat. 1223 (emphasis 
added). It has been held in a quiet title action filed in a federal 
court by the United States that state and not federal law determines 
validity of a mineral reservation in a deed to the United States 
under this section. Leiter Minerals, Inc. v. United States, 329 F. 
2d 85 (5th Cir. 1964), rev'g United States v. Leiter Minerals, Inc., 
204 F. Supp. 560 (E.D. La. 1962). . 
19/ 70 Cong. Rec. 3177-78 (1929) (Amendment submitted by 
Rep. Leavitt). 
20/ Act of Feb. 18, 1929, ch. 257, § 6, 45 Stat. 1223. Plaintiff 
lessor was denied further recovery of rental funds sought due to 
the absence of such approval by the Attorney General in Cape 
Romain Land and Improvement Co. v. United States, 89 Ct. Cl. 1 
(1939). See also 37 Op. Att'y Gen. 95, 97 (1933); Opinion of the 
Solicitor, 70 1.D. 527, 531 (1963). The Solicitor of the Department 
of the Interior, with concurrence of the Attorney General, has held 
that section 6 requires title approval by the Attorney General only 
where the passing of a monetary consideration is involved. Opinion 
of the Solicitor, 71 1.D. 311, 313-15 (1964), citing 28 Op. Att"y, 
Gen. 413 (1910). 
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| the purposes of this Act.''21/ Such encumbrances were expressly 
made subject to ''rules and regulations prescribed from time to time 
by the Secretary of Agriculture from the occupation, use, operation, 
protection, and administration" of such migratory bird sanctuaries.22/ 


It was further declared that ''no deed or instrument of con- 
veyance shall be accepted by the Secretary of Agriculture under this 
Act unless the State in which the area lies shall have consented by 
law to the acquisition by the United States of lands in that State." 23/ 
The Act also authorized expenditures for Fiscal Year 1930 and _— 
thereafter. 24/ An exchange relating to the propriety of requiring 
State consent to a refuge which the Federal Government considered 
necessary declared that the purpose believed the consent provisions is 
prevention of extensive diminition of the tax base of the state or 
political subdivision affected. 25/ 


ZI/ Id. (emphasis added). 

22/ ‘Id. 

wo; Act of Feb. 18,'1929, ch. 257, §'7, 45 Stat. "12234 sSee'69 Cong. 
Rec. 4968 (1928) (remarks of Rep. Norbeck). The Act also made 
the head of the state game commission or the governor an ex officio 
member of the Commission for the purpose of considering and voting 
on all questions relating to acquisitions in his state under the Act. 
Act of Feb. 18, 1929, ch. 257, §2, 45 Stat. 1223; H.R. Rep. No. 
2265, 70th Cong., lst Sess. 5 (1929). A sponsor of the legislation 
stated that this provision was included to avoid excessive federal 
acquisition resulting in a decreased local tax base. 70 Cong. Rec. 
3178 (1929) (remarks of Rep. Andresen). See also United States v. 
Carmack, 329 U.S. 230, 24l1n. 10 (1946), United States v. Montana, 
134 F.2d 194 (9th Cir. 1943) (state consent not required where 
government alleges taking is for, inter alia, ''sanctuary for the 
propagation and protection of migratory waterfowl by providing 
nesting, resting and feeding grounds in effectuation of the treaty 
between the United States and Great Britain.'') 

24/ “Act of Feb. 18, 1929, ch. 257, § 12, 45 Stat. 1224. See H.R. 
Rep. No. 2265, 70th Cong. 2d Sess. 4-5, 8,9-10 (1929), fora 
discussion of proposed utilization of funds for 1930-1931 and 1932. 
See also 70 Cong. Rec. 3173 (1929) (remarks of Rep. Williams); 

70 Cong. Rec. 3174 (remarks of Rep. Haugen). 

25/ 70 Cong. Rec. 3174 (remarks of Reps. Andresen and 

Denison). See Case Study No. 9, infra pp. which discusses 
legislation liberalizing revenue sharing thus removing the only real 
obstacle to state consent. 
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The Secretary of the Interior has since assumed the duties 
originally conferred on the Secretary of Agriculture. 26/ 


b. Amendments. 


(1) 1935, 


In 1935, section 6 of the Migratory Bird Conservation Act 
of 1929 was amended. The earlier law had authorized retention of 
rights of way and other encumbrances by vendors, but had subjected 
such encumbrances to regulations prescribed by the Secretary of 
Agricuiture ''from time to time. ''27/ This provision was modified 
by requiring that 


. .it shall be expressed in the deed or lease 
that the use, occupation, and operation of such 
rights-of-way, easements, and reservations 
shall be subordinate to and subject to such rules 
and regulations as are set out in the deed or 
lease or, if deemed necessary by the Secretary 
of Agriculture, to such rules and regulations as may 
be prescribed by him from time to time. 28/ 


Allowing the Secretary to set out the applicable regulations in 
the deed or lease was deemed necessary because experience under the 
earlier procedures had shown that ''some owners of very desirable 
areas are unwilling to convey them to the government on such in- 
definite and uncertain terms as regulations made 'from time to 
times tf) !N29/ 


The Secretary of Agriculture also was given discretionary 
power to accept lands he deems ''chiefly valuable for wildlife refuges" 
and in exchange therefor to: 


4. convey an equal value of lands acquired by him for 
wildlife purposes, or 


26/ See note 12 supra. It has been held that a proviso in an act 
authorizing a reservoir project, which proviso forbids development 
of a proposed wildlife management area nearby, does not prevent the 
Secretary of the Interior from recommending the proposed manage- . 
ment area site to the Migratory Bird Conservation Commission under 
section 4 of the 1929 Act. Opinion of Solicitor, 70 I.D. 527, 530-31 
(1963). 
2th-Agt ot Féb, 18) 1929, choveor, VO, 45 stat. heron 
28/. Act of June 15, 1935, ch. 261, Title Ill, § 301, 49 Stat. 381 
(emphasis added). 
29/ H.R. Rep. No. 886, 74th Cong., lst Sess. 2 (1935). See also 
S. Rep. No. 822, 74th Cong., Ist Sess. 2-3 (1935). aime 
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: 2. authorize the grantor to take timber, hay, or other products 
»or to otherwise use such lands ''when compatible with the protection 


of wildlife." 30/ 


| The Secretary of the Interior was authorized to accept lands 
considered "chiefly valuable for migratory bird or other wildlife 
refuges'' by the Secretary of Agriculture and to patent up to an equal 
value of unreserved nonmineral public lands in return. BY/ 


(2) 1966, 


In 1966, Congress passed an act to provide for the conservation 
of endangered species of fish and wildlife. 32/ Section 2(a) of that 
legislation directed the Secretary of the Interior to utilize the ac- 

quisition powers granted in the Migratory Bird Conservation Act and 
the Fish and Wildlife Coordination Act ''to carry out a program... of 
conserving, protecting, restoring, and propagating selected species 

of native fish and wildlife that are threatened with extinction." 33/ 


The endangered species legislation also repealed sections 302 
)and 303 of the Act of June 15, 1935, discussed supra, which had 
authorized exchange of land or its products for privately owned land 
| suitable for wildlife refuge use. 34/ The repealed provisions were 
/ superseded by a general exchange autho rity for the wildlife refuge 
_system granted to the Secretary elsewhere in the bill. 35/ 


'30/ Act of June 15, 1935, ch. 261, § 302, 49 Stat. 382. It was pre- 
sumed that the Secretary would utilize the exchange power ''when he 
finds amongst the lands which he has acquired for migratory bird 
'refuges small areas which are better adapted to agriculture or some 
other use than to conservation of wildlife.''S. Rep. No. 822, 74th 
Cong., lst Sess. 3 (1935). See also H.R. Rep. No. 886, 74th Cong., 
lst Sess. 3 (1935). 

131/ Act of June 15, 1935, ch. 261, § 303, 49 Stat. 382. 

32/ Act of Oct. 15, 1966, Pub. L. No. 89-669, 80 Stat. 926. 

‘See pp. 167-8) intcal 

33/7 Act of Oct. 15, 1966, Pub. L. No. 89-669, § 2(a), 80 Stat. 926. 
See also S. Rep. No. 1463, 89th Cong., 2d Sess. 4 (1966); H.R. Rep. 
No. 1168, 89th Cong., lst Sess. 4 (1965). 

We4/ Act of Oct. 15, 1966, Pub. L. No. 89-669, §8(a), 80 Stat. 928. 
35/ Act of Oct. 15, 1966, Pub. L. No. 89-669, § 4(b)(3), 80 Stat. 
928. See also S. Rep. No. 1463, 89th Cong., 2d Sess. 6, 8 (1966); 
mi.R. Rep. No. 1168, 89th Cong., lst'Sess. 6-7, 9,19 (1965); H. R. 
Rep. No. 2205, 89th Cong., 2d Sess. 4-5 (1966). 


- 149 - 


Finally, the 1966 measure amended the Migratory Bird Con- 
servation Act to make it explicitly applicable to both ''game"' and 
"nongame" migratory birds. 36/ 


Cc. Interpretation and implementation. 


(1) Condemnation authority; state consent for 
acquisition. 


United Statee v. Hunting Rights to Swan Lake Hunting Club, 37/ | 


involved a successful attempt by the Government to condemn the 


' hunting rights of a private corporation of land which was to be used for ' 


a migratory bird refuge. The defenses raised to the taking centered 
around certain provisions of the Migratory Bird Conservation Act, 
specifically: (1) the authorization to the United States to acquire lands 
by purchase or rental, (2) "for use as inviolate sanctuaries"; and 

(3) the conditioning of acquisition upon the consent of the situs state. 


As a first defense to the taking, the defendant argued that the 
Migratory Bird Conservation Act did not authorize the acquisition of 


lands through the power of eminent domain, rather the statute speaks — | 
of ''purchase or rental.'' 38/ The court held, however, that the "legal | 


and enlarged sense" of the word ''purchase", "includes condemnation 
or eminent domain. 39/ In support of this position the court relied on 
40 U.S.C. § 257 (1964), the general federal eminent domain statute, 
which empowers any officer ''authorized to procure real estate for 


36/ Act of Oct. 15, 1966, Pub. L. No. 89-669, § 7(a), 80 Stat. 929. 
See also S. Rep. No. 1463, 89th Cong., 2d Sess. 8 (1966);H.R. Rep. 
No. 1168, 89th Cong., lst Sess. 2,8,12,18 (1965); 70 Cong. Rec. 
3174 (1929) (remarks of Rep. Williams). The ambiguity of the statute 
and its legislative history is discussed in Opinion of the Solicitor, 

72 1.D. 13, 16-18 (1965). At least through 1965, the Department of 
the Interior purchased lands needed to protect migratory ''game"' 


birds only, so that protection rendered nongame birds was incidental. © 


72 1.D. at 17-18. 
37/ 237 F. Supp. 290 (N.D. Miss. 1964). The land was to be used 
for the Yazoo Wildlife Refuge. 
38/ 16U.S.C. § 715a, 715c, 715d (1964). | 
39/, 237 EVESuppyat 293. 
It is interesting to note that a sponsor of the bill referred to it as 
authorizing acquisition "either under condemnation or purchase." 
70 Cong. Rec. 3178 (1929) (remarks of Rep. Andresen). 


S7'sh « 
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| .public uses'' to do so by condemnation. 40/ Congress "by 
|) enacting the Migratory Bird Conservation Act . . .declared the pur- 
|)poses for which these acquisitions are being made to be public uses.''41/ 


| Defendant's second line of defense was that the consent of the 
State of Mississippi, required for acquisitions with money from the 
migratory bird conservation fund (16 U.S.C. § 715k-5 (1964) ), had 

‘not been properly obtained. The original legislation required state 
consent ''to the acquisition by the United States of lands in that State.'!42 / 
In 1930, Mississippi passed a statute reading as follows: 


Consent by the State of Mississippi is hereby 
given to the acquisition by the United States by 
purchase, lease or gift of such land in Mississippi 
as in the opinion of the Federal Government and the 
Governor of the State may be needed for the estab- 
lishment of national migratory bird refuges in this 
region, 43/ 


The defendant's third defense centered around the stipulation 
in the Migratory Bird Conservation Act that lands acquired under it 
(remain "inviolate sanctuaries for birds.'' 44/ In 1949, however, 
‘Congress provided that portions of such areas could be opened to 
-public shooting. 45/ Thus, reasoned the defendants, the state in 


(40/ Also cited in passing is section 6 of the 1929 Act, as amended, 
\ which authorizes the Secretary of the Interior to do "all things and 
tmake all expenditures necessary to ensure the safe title'' to lands 
(suitable for migratory bird refuges. 237 F. Supp. at 292. This 
' section is also supportive of the use of condemnation to acquire title. 
/41/ Id. (emphasis added). 
42/ Act of Feb. 18, 1929, ch. 257, § 7, 45 Stat. 1223;16U.S.C. 

§ 715f (1964). 

43/ Quoted with emphasis added, 237 F. Supp. at 292. The Governor 
under date of Oct. 18, 1960, had sent a letter of consent under the 
/ statute to the plaintiff. Id. 

44/ Act of Feb. 18, 1929, ch. 257, §5, 45 Stat. 1223;16U.S.C. 

§ 715d (1964). 

W45/ Act of Aug. 12, 1949, ch, 421, §2, 63 Stat. 600;16U.S.C. 

§ 718d(B) (1964). 
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1930 had not consented to acquisition for public shooting, but only for 
inviolate refuges. The opinion rejects this argument, pointing out that 
the distinction is an artificial one in that ''pure"' refuge areas and 
areas where regulated public shooting is allowed exist side-by- 

side. 46/ 


On appeal, the Fifth Circuit affirmed 47/ the Court's bases 
for decision are as follows: 


1, The right to purchase conferred by the MBCA includes the 


right to condemn. In support of this principle, the court (a) noted 

that 40 U.S.C. § 257 has consistently been interpreted by the courts 

to authorize acquisition by condemnation where specific authority 

to purchase has been conferred; 48/ (b) cited two cases where no 
issue of the authority to condemn under the Migratory Bird Conser- 
vation Act was raised; 49/ and (3) observed that Congress by 
continuation of the appropriation for purchase which was used to 
acquire realty by condemnation had vertically ratified the condemnatio1 
authorization. 50/ 


2. Public versus private use. The defendant also urged on 
appeal that the fact that regulated public hunting was to be allowed 


on the land converted the attempted taking to one for private use. 
Acknowledging that there "is significant state authority for the 
proposition that public hunting is not a 'public use' as required for 
exercise of the eminent domain power, ''the court cites a Supreme 
Court decision 51/ for the proposition that once Congress has declarec 
a use to be public, its decision is to stand "until shown to involve an 
impossibility.''52/ Inthe alternative the court also held that where 


46/ 237 F. Supp. at 294. The court also notes that the 1949 amend- 
ments and later congressional declarations make it clear that public 
shooting is a proper public use. 


47/ Swan Lake Hunting Club v. United States, 381 F.2d 238 
(5th Cir. 1967). 


48/ Id. at 240. 


40/ Bailey v. Holland, 126 F. 2d 317 (4th Cir. 1942); United States 
v. Forty Acres of Land, 24 F. Supp. 390 (D. Idaho 1938). 


50/ 381 F.2d at 241. 
51/ United States ex rel. TVA v. Welch, 327 U.S. 546 (1946). 
52/ 381 F.2d at 241 (emphasis added). 
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“both public and private use are to be made of property sought to be 
|:condemindd, the exercise of the power will not be defeated if the 
\;private use is sufficiently subordinate to the public use as to be 

ii incidental to it; 53/ and noted that although the refuges originally 
could be operated only as inviolate sanctuaries, Congress in 1958 
authorized up to 40% of such an area to be open to public hunting 
provided that such purpose is compatible with the major purposes 
(for which the refuge was established. 54/ 


3. Consent of the State. The court also held that the 
i specific consent of the governor or state agency required for each 
‘transaction 55/ and the general legislative consent required by the 
original act 56/ were both present. 57/ The court interpreted 
ithe Spurchaee' language in the separate consents of the legislature 
yand of the governor to include condemnation of interests in land. 58/ 


The Tenth Circuit first noted that defendants had not 
/requested any such instruction and that the hearing and report 
|by the commission had occurred prior to Merz. The court 
| pointed out that two of the three members of the commission 
‘(including the chairman) were well-qualified lawyers, and that 
{the third member was a real estate broker. Additionally, a 
‘court reporter compiled a transcript of the proceedings. The 
‘appellate court further found that 


53/7 381 F.2d at 242 (emphasis added). 
154/ 381 F.2d at 242. 
m55/ 16U.S.C. § 715k-5 (1964). See 74 Cong. Rec, 11711 (1961) 
remarks of Senator Magnuson). ; 
b6/ 16U.S.C. § 715f (1964). 
57 / Both the legislative and the executive consent are construed 
as unlimited. 
58/ 381 F.2d at 244-45, 
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[t]he record shows the hearing was conducted in 
an orderly judicial fashion, objections to evidence 
were intelligently and correctly ruled upon, each 
side was given an opportunity to fully present its 
side of the case, and viewing the entire proceeding 
with critical judicial eyes, we are unable to find 
any prejudicial errors. 59/ 


(2) The operation of the Migratory Bird conser- 


vation Commission. 


The Migratory Bird Conservation Commission (MBCC) was 
created by the Migratory Bird Conservation Act. 60/ It consists of the | 
Secretary of the Interior, as chairman, the Secretary of Agriculture, 
the Secretary of Transportation, two members of the Senate selected 
by the President of the Senate, and two members of the House of 
Representatives selected by the Speaker. The ranking officer of the 
branch or department of a State in charge of administering its game 
laws, or his authorized representative, is an ex officio member of the 
Commission for the consideration and voting upon areas in his State. 


The functions of the MBCC are to consider and pass upon the 
suitability and need for the purchase or rental of areas recommended 
by the Secretary of the Interior as necessary for the conservation of | 
migratory birds; to fix the price at which these areas may be acquired fl 
and to screen disposals of refuge system land. 62/ The Commission | 
meets briefly three or four times a year to consider and pass upon | 
proposed refuge areas. For example, in fiscal 1969 the Commission 
met three times, July of 1968 and March and June of 1969. "As early | 


as possible" before these meetings notice of the meeting times are 
given to the Commission and at least two weeks prior to the meeting 
date copies of the program to be formally presented at the hearing | 
including data, maps and other pertinent information are transmitted 
to the Commission. 63/ Ex officio members receive those parts of 
the program that relate to proposals within their respective States. 64/ 


59/ 372 F.2d at 279. The court applied the "harmless error" principle | 
of F.R. Civ, P. 61. 
60/ Act of Feb. 18, 1929, 45 Stat. 1222, as amended; 16U.S.C. §§ 715. 
=715r (1964), 3 
61/ Id. 
62/ The Act of July 18, 1968, § 1, 82 Stat. 359;16U.S.C. § 668dd(a) 
provides that prior to transferring or disposing of refuge lands the 
Secretary of the Interior must consult with the MBCC to determine : 
whether such lands are no longer needed for refuge purposes. 
63/ Rules of Procedure of the MBCC approved and adopted by the Com- | 
mission on February 6, 1968, and revised on June 10, 1969. 

64/ Id. '- 154 - 


The Migratory Bird Conservation Act requires that the price 
for purchase or rental of refuge areas be fixed by the MBCC. The 
purport of this provision is to keep the acquisition prices in line. The 
price paid should therefore not exceed the price set by the Commission, 
Deviation from the established price is, however, noted in the 
following circumstances. With respect to purchase or rental of 
areas, the Bureau of Sport Fisheries and Wildlife Manual (BSF&W) 
provides that: 


The MBCC approved value of any tract may be increased 
up to 10% to absorb (1) any elements of value that may 
have been overlooked when the original appraisal was 
made, or (2) changes in value due to additional improves» e 
ments having been placed on the land after the first appraisal, 
or (3) highest land costs due to upward trends in land 
values. The 10% increase may not be used solely for 
negotiative purposes or for any reason beeides the three 
just mentioned. All increases over the original approved 
values must be justified and a revised tract appraisal 
report submitted. 65/ 


The Manual does not disclose whether the 10% overrun is based upon 
a Commission resolution authorizing such an overrun. With respect 
to acquisition by condemnation the Manual provides that if a tract's 
present appraised value exceeds the approved value given it by the 
Commission: 


. . .the proposed condemnation proceedings will be 
withheld until the case can be presented to the MBCC 
for reconsideration. In preparing the appraisal 
report, the Regional Realty personnel should keep in 
mind that after approval by the Commission, the 

terms of such approval must be adhered to as to reser- 
vations and outstanding rights as well as to price. 66/ 


However, the Commission by a resolution adopted on December 9, 
1937, as amended on April 24, 1952, authorizes a 30% overrun in 
condemnation awards. 67/ Therefore, if the award is within the 30% 
overrun there is no need to return to the Commission for re-approval 


65/7 BSF&W Manual § 320.11 (1959). 
66/ BSF&W Manual § 402.3 (1967). 
67/ BSF&W Manual s 402.31 (1963). 
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which could result in the Government paying interest on the deficiency 


between the initially approved acquisition price and the resulting 
condemnation award running from the date of the declaration of taking 
to the date of deposit of the deficiency. 


Further, the operation of the Commission appears to promote 
rather than prevent price escalation. If, as it appears, the Com- 
mission is largely a rubber stamp of thorough and reasonable BSF &W 
proposals, its approval results in an unnecessary delay of from 4 to 8 
months minimum in consummating a sale, aggravating the possibility 
of price increase between the date of appraisal, approval and agree- 
ment. And if the agreed-on-price exceeds the 10% overrun, a return 
to the Commission for approval of the new price is necessary with 


attendant delay and possible additional escalation. 68/ The allowable 


overruns have not proven wide enough to avoid reapproval by the 
Commission. During fiscal year 1969 the Commission approved fee 
acquisitions of 12,393.31 acres of land and water and at the same 
time had to reapprove prices to be paid for 13,266.23 acres of 
land. 69/ The following are some typical examples of price 
escalation and the utilization of options. 


(a) Lack of quorum. 


At the dame 6, 1967 meeting the Commission reapproved 
the price for 357 acres needed for the Yazoo Refuge. The initial 
approval of those lands was June 1965: 


However, approval of these reappraised values was 
not granted until March 1966. The delay of nearly 

a year between the appraisal and approval occured 
when lack of quorums caused the proposal to be ; 
passed over at two meetings. Appraisal values for the 
two tracts now being presented have increased 14% 
since the 1965 appraisal. 70/ 


68/ See BSF &W Manual §§ 320.34 (1969) and 321.2, 325.7, 325.8 

(1959) which set forth the time needed for departmental approval in 
contrast with the amount of time required for MBCC approval. 

69/ Report of the MBCC for the Fiscal Year Ended June 30, 1969. 
70/ Minutes of the Hearing Before the MBCC Scheduled for June 6, 
1967, Washington, D. C. [Hereinafter cited as 1967 Minutes. ] 
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(b) Need for optimum utilization of existing price 


stabilization devices. 


(1) Between the time of initial MBCC approval (May 18, 1965) 
and reapproval (June 1967) the value of 480 acres of land in Quivera 
National Refuge increased 35% due to a general rise in the local real 
estate market and recognition of greater values for hunting and 
grazing. 71/ | 


(2) Between the time of initial approval of acreage price in 
Erie National Wildlife Refuge (Seneca Division) and reapproval in 
1969 the price increased 71% due largely to the purchase of land by 
nonresidents for recreation purposes which increased property value. 
Three of the four tracts remaining to be purchased were optioned at 
the reapproved price. 72/ 


(3) Prior to the initial price approval for the purchase of 
certain tracts in the Muscatatuck Refuge in 1966, the yearly price 
escalation in that area was from 10-12%. The increase in late 1967 
and 1968 was 30% annually, resulting in an overall 52% increase by 
the time of reapproval in 1969. 73/ Of the 24 parcels involved, 9 
were reported as having been optioned at the price established for 
“reapproval. 


Ce. Exceeding 30% condemnation overrun. 


Escalation in price to the Government in such cases results 
from interest which runs on the deficiency (the amount the approved 
price plus overrun falls short of the award) from the SEARS of the 
declaration of taking. 


(1) The price increase between the time of 
initial approval of price for the IroquoisRefuge in 1967 and the award 
in 1968 exceeded the approved price by 76% 74/ 


71/ 1967 Minutes, supra note 70. 

72/ Minutes of the Hearing Before the MBCC Benedaied for March 25, 
1969, Washington, D. C. [Hereinafter cited as 1969 Minutes.] 

74/ 1969 Minutes, supra note 72. 

74/ 1969 Minutes, supra note 72. 
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(2) A price increase of 42% occurred between the | 
time of initial price approval for the Sherburne Refuge in 1965, and 
1968 and 1969 appraisals which were needed to permit up-to-date 
values to be filed with the court in which the condemnation was being 
filed. Reapproval is needed so adequate deposit can be filed with 

the Declaration of Taking, avoiding high interest payments by the 
Government. 75/ | 


20) .ne Migratory Bird Hunting Stamp Act (Duck 
Stamp Act). 


a. Legislative history; implementation. 


In 1934, Congress passed the Duck Stamp Act, requiring 
purchase of a one-dollar stamp by any citizen over 16 wishing to 
hunt migratory waterfowl. 76/ 


Section 4 of the Act set aside all moneys received for the 
stamps into a ''special fund to be known as the migratory bird 
conservation fund.'' 77/ Not less than 90 percent of such moneys 
were earmarked for "location, ascertainment, acquisition, ad- 
ministration, maintenance, and development of suitable areas for 
inviolate migratory-bird sanctuaries, under the provisions of the | 
Migratory Bird Conservation Act'' and for administration, | 
maintenance and development of other refuges frequented by | 
migratory birds. 78/ The remaining funds were to cover 


75/ 1969 Minutes, supra note72, 
76/ 16U.S.C. §§ 718 et seq. (1964). 
77/ 16U.S.C. § 718d (1964). 


78/ Act of Mar. 16, 1934, ch. 71, § 4(a), 48 Stat. 452. In- 
vestigations deemed "essential for the highest utilization" of 

such refuges also were provided for. Id. See also 78 €ong. Rec. 
3917 (1934) (remarks of Senator Walcott). 


a = Re 


| administrative expenses under the Duck Stamp and Migratory Bird 

| Conservation laws , including reimbursements to the Post Office of 
| the cost of printing Duck Stamps. 79/ The bill was designated to 
“supplement and support the Migratory Bird Conservation Act." 80/ 


In a colloquy with Representative Kleberg, a sponsor of the 
measure, Representative Dies made the following observation and 
query: 


I have heard of instances where land was proposed to 
be bought for migratory birds and exorbitant sums were 
proposed to be paid for the acquisition of practically worth- 
less land. I want to know if there is any restriction upon 
any Government agency to prevent it from going out and 
buying practically worthless land for three or four or five 
times its value. 81/ 


Representative Kleberg replied that purchase would be made 
only after 


. . .exhaustive study and recommendation by the Biological 
Survey and the ‘Bureau of Forestry and other agencies of the 
Department of Agriculture that are well acquainted with 
plant life and the adaptability of the various areas to the 
production of edible food that these birds are supposed to 
be able to live and thrive on. 82/ 


Pjmeact of Mar.16, 19545 ch. 71, § 4(h), 48 Stats 452. In'1935, 
the Migratory Bird Treaty Act was included in the list. Act of 
June 15, 1935, ch. 261, § 3(b), 49 Stat. 379. 


80/ H.R. Rep. No. 625, 73d Cong., 2d Sess. 1 (1934);S. Rep. 
No. 414, 73d Cong., 2d Sess. 1 (1934). 


81/ 78 Cong. Rec. 3728 (1934). 
82/ Id. 
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In 1949, Congress raised the Duck Stamp fee to $2 and provided 
that ''the moneys derived from the sale of such stamps shall be spent only 
upon specific appropriation by the Congress.'"' 83 / 


In 1958, Congress raised the fee to $3 and changed 16 U.S.C. § 71k 
to substantially its present form. 84/ The House Report on the legislation 
notes that both the original 1934 Duck Stamp Act and the 1949 fee increase 
‘intended that stamp proceeds would be utilized for acquisition of refuge 
lands. The Report goes on to explain, however, that 


. . over the years, by far the greater part of the 
total receipts, which have amounted to over $54 
million. . . have been utilized for refuge develop- 


ment, operation, research and administration. 
Only 13.7 percent has been used for refuge 
acquisition. 85/ 


The Report estimates that the Fish and Wildlife Service requires an 
additional 4 million acres of refuge lands and that acquisition of that 
much area would require 25 years even under the bill. 86/ Accordingly, 
the House Committee on Merchant Marine and Fisheries states that 


. it is expected that the Secretary of the Interior 
will defray the costs of all activities not directly 
connected with the issuance Of sale of duck stamps from 
appropriated moneys so as to preserve the integrity 
of the duck-stamp fund for its intended and desperately 
needed purpose of acquisition of additional lands. 87/ 


83/ Act of Aug. 12, 1949, ch. 421, § 1, 63 Stat. 600. 


84/ Act of Aug. 1, 1958, Pub. L. No. 85-585, 72 Stat. 486. Changes not, 
relevant here were made by the Act of Oct. 15, 1966, Pub. L. No. 89-669) 
§ 6, 80 Stat. 929. 


85/ H.R. Rep. No. 2182, 85th.Gong., 2d Sess? (1958)). 
86/ J1d.-atiz, 
g7,/ Id. 


ane 


Section 718d of Title 16 in its present form thus requires that 
Duck Stamp revenue be set aside as the migratory bird conservation 
fund, to be administered by the Secretary of the Interior. 88/ The 
‘Secretary of the Interior is authorized to make advance allotments 
from the fund to the Post Office Department to defray its expenses 
junder the Duck Stamp legislation. 89/ 


The remainder of the fund is to be used for two purposes: 


if "location, ascertainment, and acquisition of suitable 
areas for migratory bird refuges'' under the Migratory 
Bird Conservation Act and for administrative costs 
incurred in such acquisitions, 90/ and 


2. ''to a¢quire or defray the expense incident to the ac- 
quisition by gift, devise, lease, purchase, or ex- 
change of, small wetland and pothole areas, interests 
therein, and rights-of-way to provide access thereto.'' 91/ 


) Such small wetland and pothole areas ''may be acquired without regard 
ji to. the limitations and requirements of the Migratory Bird Conservation 
\Act."' 92/ 


}88/ 16U.S.C. § 718d (1964). 
)89/ 16U.S.C. § 718d(a) (1964). 


190/ 16U.S.C. § 718d(b) (Supp. IV, 1965-1968). See 4a(2)(c)(4), infra, 
| for a discussion of the 1968 Amendment to the Endangered Species 
Act which insures the replacement of surplus wildlife habitats RE 
by the Duck Stamp Act funds. 


)91/ 16U.S.C. § 718d(c) (1964). 
92/ Id. 


Solus 


3. The Fish and Wildlife Coordination Act, 1934. 
a. Background; legislative history. 
(1) Background. 


In 1934, Congress passed legislation authorizing the Secretaries 
of Agriculture and Commerce to ''provide expert assistance to and to 
cooperate with Federal, State, and other agencies" in matters of fish 
and wildlife conservation. 93/ 


Section 3 of the 1934 Act required that in all federal water projects) 
"opportunity shall be given to the Bureau of Fisheries and/or the Bureau | 
of Biological Survey to make such uses of the impounded waters for 
fishculture stations and migratory-bird resting and nesting areas as are | 
not inconsistent with the primary use of the waters and/or the constitutionz 
rights of the States.’ 94/ | 


A 1946 amendment provided that any Federal construction agency 
(or private agency under federal permit) ''shall consult'' with the Fish 
and Wildlife Service ''whenever . . . waters... are authorized to be 
impounded, diverted, or otherwise controlled.'' Construction thus would 
be undertaken with a view to 'breventing loss of and damage to wildlife 
resources." 95/ 


93/ Act of Mar. 10, 1934, ch. 55, 48 Stat. 401;16 U.S.C. § 661 (1964). 
94/ Id. 


95/ Act of Aug. 14, 1946, ch. 965, 60 Stat. 1080. The Act of Aug. 8, 
1956, ch. 1036, 70 Stat. 1119, provided for the position of Assistant | 
Secretary for Fish and Wildlife and the Fish and Wildlife Service 
within the Department of the Interior. 
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(2) Legislative history. 
(a) Weaknesses of existing legislation; 


remedial action. 


Two basic weaknesses in the 1934 and 1946 enactments were 
dealt with by Congress in 1958. 96/ As the Senate Report recom- 
mending further legislation noted, previous legislation had not 
provided ''clear, general authority for the Federal agencies who 
construct water-resource projects to incorporate in project 
construction and operation plans the needed measures for fish 
and wildlife conservation." 97/ 


Concomitantly, the Report recognized that existing law 
contained ''no reference to the authority of the water-project 
construction agencies to acquire land around water-use projects 


for fish and wildlife purposes," 98/ 


The original 1934 Act was thus amended in 1958 to assure 
that wildlife conservation would receive equal consideration with 
flood control, irrigation, navigation, and hydroelectric power in 
planning water projects. 99/ 


96/ Act of Aug. 12, 1958, 72 Stat. 563;16U.S.C. §§ 661 et seq. 
(1964). 


97/ S. Rep. No. 1981, 85th Cong., 2d Sess. 4 (1958) (emphasis 
added). The Report also pointed out the necessity for consideration 
of conservation measures in the large number of projects already _ 
authorized but not yet under construction. 


98/ Id. (emphasis added). See also H.R. Rep. No. 2183, 85th Cong., 
2d Sess. (1958). S. Rep. No. 1981, supra note Seale. 


99/ Act of Aug. 12, 1958, §2, 72 Stat. 563. The Secretary of the 
Interior is authorized to make "reports and recommendations. . . 
on the wildlife aspects of such projects" which ''shall be made an 
integral part of any report submitted by any construction agency to 
the Congress or other authorizing authority.'' The Act does not 

_ apply to impoundments of less than ten surface acres. Id. See also 
Rank v. Krug, 90 F. Supp. 773, 801 (S.D. Calif. 1950). 
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In order to effectuate this policy determination, the 1958 
amendment expressly granted Federal construction agencies the power 
to acquire ''land, waters, and interests therein. . . as reasonably 
needed to preserve and assure for the public benefit the wildlife 
potentials of the particular project area.'"'100/ Authority to accept 
donation of land in furtherance of the Act's purposes was granted to the 
Department of the Interior.101/ The act gave no specific detail as to 
how the lands should be acquired. 


The bill enjoyed widespread support and Seen both Houses of 
Congress by voice vote without debate. 102/ 


The conferral on construction agencies of the power to acquire 
lands for fish and wildlife purposes is conditioned upon their doing so 
consistent with the purposes of the Fish and Wildlife Coordination Act 
and with the fish and wildlife report filed by the Secretary of the 
Interior under the Act. Acquisitions are authorized only ''as reasonably 
needed to preserve and assure for the public benefit the wildlife 
potentials of the particular project area.''103/ 


Acquisitions are further subject to this proviso: 


Provided, That before properties are acquired for 
this purpose, the probable extent of such acquisition shall 
be set forth, along with other data necessary for project 
authorization, in a report submitted to the Congress, or 


109 “Act of Aug. 12,°1958, § 3(c), 72 Stat. 5667 "°16/Ung. tc." 5 oOs(c) 
(1964). It has been held that acquisitions by exercise of the power of 
eminent domain are proper under this grant. United States v. 1,972.27 
Acres of Land, 297 F. Supp. 1137 (W.D. Okla. 1969). at 


101/ Act of Aug. 12, 1958, § 2, 72 Stat. 564. 
102/ 104 Cong. Rec. 14440, 15713 (1958). 
103/ 16 U.S.C. § 663(c) (1964). 
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in the case of a project previously authorized, no such. 
properties shall be acquired unless specifically authorized 
by Congress, if specific authority for such acquisition is 
recommended by the construction agency. 104 


(b) Interpretation. | 


The latter part of the proviso deals with previously authorized 
projects and is, on its face, subject to differing interpretations. The 
ohrase "if specific authority for such acquisition is recommended by the 
onstruction agency" can be read as a prescription of when specific 
|Songressional authorization is required. That is, unless the construction 
agency recommends specific authorization of an acquisition for fish and 
wildlife purposes in a previously authorized project, the 1958 legislation 
can be read as general authority for such acquisition. 


On the other hand, the phrase can be read as a declaration that 
Congress will authorize land acquisition for fish and wildlife purposes in 
reviously-authorized projects only if the acquisition is specifically 
recommended by the construction agency. This interpretation would 
require both construction agency recommendation and specific Congressional 
action for all acquisitionsunder the Fish and Wildlife Coordination Act. 


In a letter of August 8, 1960, the Secretary of the Army expressed 
|Departmental support for the latter, more restrictive interpretation. 


| In an opinion of December 18, 1962, however, the Solicitor of 
the Department of the Interior rejected the Army's position and held 

| that 16 U.S.C. § 663(c) authorizes federal construction agencies to 
lacquire lands for fish and wildlife purposes at water-resource projects 
jauthorized prior to the 1958 amendment of the Coordination Act. 105/ 


04/ Id. (emphasis added). 


)105/ 691.D. 224 (1962). A construction agency must, of course, seek 
an appropriation for such an acquisition. 
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The opinion cites the following language in the Senate Report on the 
1958 amendments: 


Existing law is of questionable application to many 
authorized projects, a very serious shortcoming. The 


Corps of Engineers, for example, has a backlog of 650 
active authorized projects with an estimated cost of about 
$6 billion on which construction has not yet started. Many 
of these cover vast areas, containing some of the most 
important fish and wildlife resources of the Nation. The 
Bureau of Reclamation has about 150 projects or units at 
an estimated cost of $3/7 billion in this category. Most of 
these projects have never been investigated from the 
standpoint of their effects on fish and wildlife resources. 
Many of them were authorized 15 or 20 years ago or more. 


It would make good sense to have the policies and procedures 
of the Coordination Act applicable to them in order that the 
wishes of the Congress in enacting the 1946 statute and the 
proposed amendments can be observed. 106 


Further support for the Solicitor's decision is provided by 
section 2(c) of the 1958 amendatory act, which authorizes water project 
construction agencies to ''modify or add to the structures and operations 
of such projects, the construction of which has not been substantially 
completed'' at passage of the act and to ''acquire lands in accordance 
with section 3 of this act, in order to accommodate the means and 
measures for such conservation of wildlife resources as an integral 
part of such projects.'107 This language indicates that the acquisition 
authority applies to a project authorized before passage of the 1958 
legislation so long as it is not substantially completed at that time. 


The 1962 Opinion also cites testimony of the Under Secretary of 
the Interior before the Subcommittee on Fisheries and Wildlife Conservatii 
of the House Committee on Merchant Marine and Fisheries. In his June 
27, 1958,testimony on H.R. 12371, a bill very similar to that which 
eventually became law, he offerd this explanation of subsection 3(c): 


106 Id. at 226, quoting with emphasis added from S. Rep. No. 1981, 
85th Cong., 2d Sess. 4 (1958). 


107/ 16 U.S.C. § 662(c) (1964). 
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A provision in this subsection spells out the type of 
information to be contained in water-use reports going to 
the Congress which contain recommendations for land 
acquisition for fish and wildlife managements purposes. 

In the case of recommendations for land acquisition in 
connection with apreviously authorized water-use project, 
a specific authorization from the Congress is required, if_ 
specific authority for the acquisition of the land is 
recommended by the construction agency. If specific 
authority is not so recommended, land acquisition for fish 
and wildlife purposes on these previously authorized 
projects would be generally authorized by the bill. 108/ 


| In additionxto legislative history, the Solicitor also points out 
that to accept the Department of the Army interpretation "would 
)result in Congress enacting a useless act, since any agency of the 
Government can seek specific legislation to acquire lands for public 
\purposes without being specifically authorized to do so. 109/ 


4, The Endangered Species Preservation Act of 1966. 


By this act 110,/, Congress not only provided for the acquisition 
l'of lands for the protection of native fish and wildlife threatened with 
jiextinction, but it also consolidated the authorities relating to the 
l\various categories of areas that are administered by the Secretary of 
ithe Intereor for the conservation of fish and wildlife, including species 
‘threatened with extinction, into a ''National Wildlife Refuge System" 
‘and vested the Secretary with power to accept donations and acquire 
jlands by exchange with respect thereto. 


8’ 691.D. 224, 229 (1962). 
109 Id. at 230. 


Act of Oct. 15, 1966, 8 §. 2b; 63.8, .80;Stat.2 926; 92755 HGvU S.C. 
68aa,bb, cc,dd,ee (Supp. IV, 1965- 1968). 


om 
oO 
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a. Statutory language. 


The provisions of the act relating to acquisitions for the 


protection of endangered species are contained in sections2(a), (b) and 


(c), as follows: 


(a) The Secretary of the Interior shall utilize the 
land acquisition and other authorities of the Migratory Bird 
Conservation Act, as amended, the Fish and Wildlife Act 
of 1956, as amended, and the Fish and Wildlife Coordination 
Act to carry out a program in the United States of 
conserving, protecting, restoring and propagating selected 
species of native fish and wildlife that are threatened 
with extinction. 

(b) In addition to the land acquisition authorities 
in such Acts, the Secretary is hereby author ized to 
acquire by purchase, donation, or otherwise, lands 
of interests therein needed to carry out the purpose 
of this Act,relating to the conservation, protection, 
restoration, and propagation of selected species of 
native fish that are threatened with extinction. 

(c) Funds made available pursuant to the Land 
and Water Conservation Fund Act of 1965 may be used 
for the purpose of acquiring lands, waters, or interests 
therein pursuant to this section that are needed for the 
purpose of conserving, protecting, restoring, and 
propagating selected species of native fish and wildlife, 
including migratory birds, that are threatened with 
extinction. Not to exceed $5, 000, 000 may be appropriated 
annually pursuant to that Act for such purposes for any 
fiscal year, and the total sum appropriated for such 
purpose shall not exceed $15, 000, 000: Provided, That 
the Secretary shall, to the greatest extent possible, 
utilize funds from the Land and Water Conservation 
Fund Act of 1965 for such purpose. Such sums shall 
remain available until expended. The Secretary shall 
not use more that $750, 000 to acquire lands, waters, or 
interests therein for any one area for such purpose unless 
authorized by Act of Congress. 111/ 


111/ 16 U.S.C. § 668bb (Supp. III, 1965-1967). 


Poke 


(a) In carrying out the program authorized by 
this Act, the Secretary shall cooperate to the maximum 
extent practicable with the several States. Such 
cooperation shall include consultation before the 
acquisition of any land for the purpose of conserving, 
restoring, or propagating any endangered species of 
native fish and wildlife. 112/ 


| The provisions of the act relating to the establishment of the 
Peordinated "National Wildlife Refuge System" with specific authority 
| to accept donations and to exchange lands were set forth in section 4(a) 
Jand (b) of the act, as follows: 


(a) For the purpose of consolidating the authorities 
relating to the various categories of areas that are 
administered by the Secretary of the Interior for the 
conservation of fish and wildlife, including species that 
are threatened with extinction, all lands, waters, and 
interests therein administered by the Secretary as 
wildlife refuges, areas for the protection and 
conservation of fish and wildlife that are threatened 
with extinction, wildlife ranges, game ranges, wildlife 
management areas, or waterfowl production areas are 
hereby designated as the ''National Wildlife Refuge 
System'' (referred to herein as the ''System"), which 
shall be subject to the provisions of this section. No 
acquired lands which are or become a part of the System 
may be transferred or otherwise disposed of under any 
provision of law (except by exchange pursuant to subsection 
(b) (3) of this section) unless . . .[disposal conditions 
listedj. 


(b) In administering the System, the Secretary is 
authorized-- 


* OK OK OK 


te 2/ 16 U.S.C. § 668cc(a)(b) (Supp. III, 1965-1967). 
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(2) to accept donations of funds and to use 
such funds to acquire or manage lands or interests 
therein, and 


(3) to acquire lands or interests therein by 
exchange (a) for acquired lands or public lands © 
under his jurisdiction which he finds suitable for 
disposition, or (b) for the rights to remove, in 
accordance with such terms and conditions as the 
Secretary may prescribe, products from the 
acquired or public lands within the System. The 
values of the properties so exchanged either shall 
be approximately equal, or if they are not 
approximately equal the values shall be equalized 
by the payment of cash to the grantor or to the 
Secretary as the circumstances require. {13/ 


b. Background; legislative history. 
(1) Background. 


On January 13, 1965 the Office of the Solicitor, Department of 
the Interior, rendered an opinion to the Assistant Secretary for Fish 
and Wildlife 114/ relating to the ''existing'' authority of the Department 
to carry out a program of land acquisition for the conservation of rare 
or endangered species of fishes, birds, mammals, amphibians and 
reptiles. The opinion concentrated onanswering two questions, 

(1) whether the existing fish and wildlife statutes provided sufficient 
acquisition authority to implement a broad endangered species 
protection program, and (2) the availability of moneys from the Land 
and Water Conservation Fund Act of 1965 115/ to implement such 
program. 


113/ 16 U.S.C. § 668dd(a)(b) (Supp. III, 1965-1967). 
114/ Legislative Authority For Endangered Species Program, 72 1.D. 


13 (1965). 


115/ He is responsible for supervising the operation and administration - 
of the Bureau of Sport Fisheries and Wildlife, and the Bureau of 
Commercial Fisheries. 16 U.S.C. § 742(b) (1964). 


ETS 


| It was the Solicitor's opinion that the Migratory Bird Conservation 
Mgt 116/ when read as a whole and considered in the light of its 
legislative history and purpose was not clear with respect to the authority 
for the acquisition of lands for ''non-game'' migratory birds including 
pndangered species. He concluded that since the necessity of land 
}cquisition for endangered species of non-game birds was not apparent, 
the Act should be clarified to assure acquisition authority to protect 
jon-game birds. 117/ Whilecthe acquisition authority of the Fish and 
|Vildlife Coordination Act 118/ can extend to endangered species of fish 
ind wildlife, including migratory birds, he concluded that it is limited to 
wequisitions at water resource projects. 119/ The Fish and Wildlife 
act of 1956 120/ authorizes the acquisition Of refuge habitats for all forms 
.f endangered species of wildlife other than fish, 121/ 


The Solicitor also reviewed the Land Water Conservation Fund 
jkct of 1964, This Act makes available funds appropriated for ''the ac- 
ljuisition of land, waters, or interests in land or waters" for "any 
jjational area which may be authorized for the preservation of species of 
lish or wildlife that are threatened with extinction", however, these funds 
jeannot be utilized "unless such acquisition is otherwise sath ovited by 
jaw.'' 122/ It was the Solicitor's opinion that additional legislation was 
lesirable to fill the gaps in the existing acquisition authority and thus 
msure the availability of funding from the Land and Water Conservation 
fund Act. 123/ Specifically, the following deficiencies in existing legis- 
lation required remedy: (a) acquisitions for endangered species of fish 


67 45 Stat. 1222 (1929), as amended; 16 U.S.C. §§ 715-715r (1964). 


\.17/ Legislative Authority for Endangered Species Program, 72 1.D. 
3, 14, 18 (1964). 


jus/ 48 Stat. 401 (1934), as amended; 16 U.S.C. §§ 661-6 66c (1964). 
|9/ 72 1.D. supra at 18-19. 

|120/ 70 Stat. 1119 (1956), as amended; 16 U.S.C. §§ 742a-j (1964). 
\l21/ 72 1.D. supra at 19-20. 


122/ Act of Sept. 3, 1964, Pub. L. No. 88-578, 78 Stat. 897 (1964), 
38 amended; 16 U.S.C. §§ 460 1 - 460 1-11 (1964) (emphasis added). 


123/ 72 1.D. supra at 20. 
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appeared to be limited to water-resource projects; (b) the existing 
legislation does not provide authority to use donated funds to pur- 
chase lands; and (c) the existing legislation does not make it clear 
that acquisition of lands for migratory bird habitats includes both 
"game'' and 'non-game" endangered species. 


As a result of congressional concern over possible ''gaps"' 
in acquisition authorization, the Appropriations Committee of the 
House of Representatives deleted from the President's budget for 
fiscal year 1966 the recommendation that 3.1 million dollars be ap- 
propriated pursuant to the Land and Water Conservation Fund Act 
to finance initially the endangered species program, 124/ The 
Senate Appropriations Committee concurred in the deletion, 125/ 
Both Committees strongly indicated that new acquisition authorizing 
legislation should be obtained for the endangered species program 
before any funds were appropriated. 126/ The legislation, originating 
in the 89th Congress, First Session and enacted in the 89th Congress, 
Second Session, was an outgrowth of this congressional concern. The 
principal objective of the legislation was to insure that a comprehensive | 
endangered species program would be able to utilize funds from the 
Conservation Fund Act for the acquisition of property by correcting 
deficiencies in, and expanding, the existing authorizing legislation.127/ | 


(2) Legislative history. 


The Department of the Interior offered the following explana- 
tion of these provisions which was consistent with the earlier analysis 
contained in the Solicitor's opinion of January 13, 1965, previously 
discussed: 


Subsection (b) provides new authority to acquire 
lands for the protection and conservation of en- 
dangered species of fish, which is not limited to 
water-resources projects. 128 / 


124/ Hearings Before the House Subcomm., on Fisheries and Wild- 
life on Endangered Species, 89th Cong., lst Sess. 151, 156 (1965). 
[Hereinafter cited as House Hearings on Endangered Species.] 

125/ Hearings on S. 2217 Before the Merchant Marine and Fisheries 
Subcomm., of the Senate Comm. on Commerce, 89th Cong., lst Sess. 


18 (1965). [Hereinafter cited as Senate Hearings on Endangered Species. ] | 


126/ Supra notes 124 and125. 
127/ Id. 


128/ House Hearings on Endangered Species at 128, 164; Senate 


Hearings on Endangered Species at 9; H.R. Rep. No. 1168, 89th 
Cong., lst Sess. 4-6 (1965). 
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Subsection (c) specifically authorizes the Secre- 
tary of the Interior to use funds made available from 
the recently enacted Land and Water Conservation 
Fund Act of 1965 to acquire refuges for threatened 
species of fish and wildlife, including migratory birds. 
This provision, however, will not limit the Depart- 
ment's existing authority to purchase lands or interests 
therein, in the case of migratory birds that are én- 
dangered, with funds made available from the migra- 
tory bird conservation fund and, in the case of other 
endangered wildlife, with appropriations made avail- 
able pursuant to the Fish and Wildlife Act of 1956. 129/ 


This section is further interpreted by the Department.as a 
brestatement of the authority of the Land and Water Conservation 
‘Fund Act, clarifying the availability of those funds to finance en- 
idangered species land acquisition programs, but not affecting exist- 
jing authorities to use other moneys for the acquisition purposes of 
the program. 130/ The Department interpreted Sections 2(d) and 3 as 
)follows : 


Subsection (d) directs the Secretary to utilize 
other programs that are administered by him for 
purposes that include fish and wildlife, in carrying 
out an endangered species program. He is also 
directed to encourage other Federal agencies to 
utilize their authorities for the purpose of this 
act. 131/ 


This section directs the Secretary to cooperate 
with the States in carrying out the new program 
authorized by this act. It also authorizes cooperative 
agreements that provide for the management by the 
States of areas established to carry out the program 
where the Secretary finds that such management is 
desirable. Any revenues derived from the manage- 
ment of such areas will be disposed of in the same 
manner as other revenues under recently amended 
refuge sharing legislation. 132/ 


129/ Id. House Hearings at 175-76, lll Cong. Rec. 27189 (1965). 
130/ Id. 
131/ House Hearings on Endangered Species at 128, 164; Senate 


Hearings on Endangered Species at 9, 


132/ Id. 
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The interpretation placed upon this section by the Department 
is that the Department ''must cooperate with the States'' in imple- 
menting the endangered species program. 133/ 


Section 4(b) (2) provides new authority to (1) accept donations 
of funds and (2) utilize such donations to acquire and manage lands 
for the national wildlife refuge system. 134/ The motivation for 
this additional authority was stated by the Department as follows: 


. » » On numerous occasions donations of funds for 
the purchase of wet lands or other types of land for 
migratory birds have been received, but adequate 
authority to accept donations has been lacking. In the 
case of the Great Swamp in New Jersey, a group of 
public-spirited individuals were willing to acquire the 
needed lands and then to donate them to the United 
States. Not many persons or organizations are willing 
or able to assume this "chore.'' It seems only good 
business and in keeping with the intent of the fish and 
wildlife acquisition authorities of this Department that 
clear authority be granted to accept donations of money 
to buy land, 135/ 


The House Committee on Merchant Marine and Fisheries considered 
it desirable that clear authority to accept such funds with which to 
buy or manage lands within the system be provided. 136/ 


Section 7 of the act amended the Migratory Bird Conservation 
Act to insure that its provisions would be applicable to both ''game" 
and 'non-game'' endangered species of migratory birds, thus in- ; 
suring the availability of Land and Water Conservation Act Funds for 
implementation of acquisition of habitats for such birds, 137/ 


133/ Id. 

134/ House Hearings on Endangered Species at 129, 165; Senate 
Hearings on Endangered Species at 10; H.R. Rep. No. 1168, sup upra 
note 128 at 6. 


135/ House Hearings, supra. 
136/ H.R. Rep. No. 1168, supra note 128 at 6. 


S7/ House Hearings on Endangered Species at 131, 165-66; Senate 


Hearings on Endangered Species at 12;H.R. Rep. No. 1168 supr upra 
note 112 at 8-9, See p. 150 su upra,. 
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(a) Amendment proposed by the National 
Wildlife Federation: State-federal 


cooperation in acquisition. 


| The National Wildlife Federation proposed to amend section 
)3 of the bill to read as follows: 


In carrying out the program authorized by this 
Act, the Secretary shall cooperate to the maximum 
extent practicable with the several States. Such 
cooperation shall involve consultation before 

initiation of land acquisition for the purpose of pro- 
tecting, preserving and perpetuating endangered 
species of migratory fish and wildlife and in those 
cases involving nonmigratory, resident and native 
species, no acquisition shall be authorized unless 
the State agencies legally responsible for such 
species consent to said acquisition; or unless the 
Secretary shall determine that the responsible State 
agencies are unwilling or unable to effectively pro- 
tect, preserve and perpetuate the habitat necessary 
to said species' survival. 138/ 


The Federation held the opinion that such an amendment would give 
the states the opportunity to do the job first, avoid superimposition 
| of federal authority, and permit full utilization of the assistance 
and eervices of interested private organizations. 139/ 


Representative Dingell, Acting Chairman of the House Sub- 
committee on Fisheries and Wildlife, criticized the proposal as an 
attempt to stall the acquisition program by imposition of a de facto 
state veto and an attempt to subordinate to state policy federal pro- 
grams pertaining to the conservation of wildlife resources. 140/ 


A communication of July 19, 1965, from the Department to . 
the Chairman of the House Committee on Merchant Marine and 
Fisheries succinctly presented the Department's objections to the 
138/ House Hearings on Endangered Species at 139-40. 


139/ Id. at 139-'45 (remarks of Mr. Kimball representing the 
Federation). 


140/ Id. at 139-.45 (remarks of Rep. Dingell). 
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National Wildlife Federation proposal to requi re the consent of the 
state fish and game agencies before acquiring lands for the en- 
dangered species program, 141/ The provision was characterized 
as "undesirable." It was pointed out that 


. . the land acquisition portion of this program will 


be modest. Approximately $14 million is estimated for 
land acquisition over 5 years. As we have previously 
stated, we intend to cooperate fully with the States in 
carrying out this program--even to the extent of 
soliciting the views of the States in selecting endangered 
species areas. Since this national program will be 


carried out by the Federal Government, we think it would 
be unwise and inappropriate to subject the program to 
local controversies. We therefore recommend against 


this amendment, 1427/ 


This position was reiterated in somewhat more detailed treat- 
ment in a communication of September 7, 1965, from the Department 
to the Chairman of the Senate Committee on Commerce. In this 
response the Department sought to answer the two main reasons 
given for supporting the Wildlife Federation proposal. 143/ 


First, some fear lossof revenues due to acquisi- 


tions for this program. The recently amended revenue 
sharing act is designed to meet this problem by pro- 
viding more revenues to the counties from refuge re- 
ceipts. S. 2217 provides that the local counties in which 
an endangered species area is located will also share 
under that act in the revenues collected throughout the 
United States from the national wildlife refuge system. 


Second, some believe that the States should be 
given the initial opportunity to carry out the program 


within a State. 


One important feature of the bill is the recognition 
that other Federal and State agencies can and should 
provide measures for the protection of endangered 


141/ House Hearings on Endangered Species at 164, 167. 
142/ Id. at 167 (emphasis added). 


143/ Senate Hearings on Endangered Species at 31, 32, 35. 
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species. Higher priority must be given to en- 
dangered species in the management of existing 
Federal lands. State and Federal agencies can 

and should cooperate fully in the determination of 
the status of endangered species and in measures 
for their protection. The State fish and game de- 
partments have a real stake in this program because 
the management of resident species of fish and wild- 
life is their primary responsibility. Many such 
agencies are now very actively supporting the preser- 
vation of endangered species. 


The program authorized by this bill is not solely 
a land acquisition program, In fact, the land acquisi- 
tion portion of the program will be modest. Emphasis 
will be placed on research and administration of existing 
Federal and State areas and encouraging other public 
and private agencies and groups to provide measures 
for endangered species. 144/ 


The House Subcommittee on Fisheries and Wildlife Conser- 

}) vation of the Committee on Merchant Marine and Fisheries rejected 
| the National Wildlife Federation's proposed amendment in toto. 145/ 
| The Senate Subcommittee on Merchant Marine and Fisheries of the 

| Committee on Commerce agreed but added the provision that co- 

| operation with the states "shall include'' advance consultation with 

| the affected State regarding any proposal to acquire land within that 
State, which was agreed to by the House and remains the present 
statutory provision. 146/ It was recognized that this accommodation 
to State and local interests does not give these interests any real in- 
fluence in the direction of the acquisition program. 147/ It does 

not bind the Secretary of the Interior to give any weight to the sug- 
gestions of those members of the various state game and fish de- 
partments who are those most closely associated with the protection 
of various wildlife species. 148/ 


144/ Id. at 32 (Emphasis added). 
145/ lll Cong. Rec. 27187-88 (1965). 


146/ 112 Cong. Rec. 26638 (1966) (Conference Repo; H.R. Rep. 
No. 2203). 


147/ Senate Hearings on Endangered Species at 63 (communication 


to the Committee from Tucson Wildlife, Unlimited). 


148/ Id. 


wot fl be 


(b) Financing limitations. 


As initially reported to the Congress for debate, section 2(c) 
of the Act contained no limitation upon the amount of funds made | 
available pursuant to the Land and Water Conservation Fund Act 

for the acquisition of lands, waters, or interests therein, 149/ 


The Senate proposed to amend this section by inserting a 
provision limiting the amount of funds available; specifically, to - 
insert as an addendum to the bill: 


. . « Not to exceed $5,000,000 may be appropriated 
annually pursuant to that Act or any other Act for 
such purpose for any fiscal year, and the total sum 
appropriated for such purpose shall not exceed 
$15,000,000. Such sums shall remain available 
until expended, The Secretary shail not use more |. 
than $200,000 to acquire lands, waters, or interests 
therein for any one area for such purpose, unless 
authorized by Act of Congress. 150/ 


The House agreed that a limiting provision was desirable and accepted 
the Senate's amendment, 151/ and proposed two changes both of which 
were accepted by the Senate and are law today. The House added a 
specific requirement that the Secretary shall use the funds made 
available pursuant to the Act "'to the greatest extent possible, for the 
purpose of acquiring lands, waters, and interests therein under this 
legislation.'' Secondly the House increased the amount which the 
Secretary may utilize for the purpose of such acquisition in any one 
area without specific congressional authority from 200,000 dollars 

to 750,000 dollars. 152/ As amended, this section reads: 


(c) Funds made available pursuant to the Land and 
Water Conservation Fund Act of 1965 may be used for 
the purpose of acquiring lands, waters, or interests 


149/ 111 Cong. Rec. 27188 (1965). | 
150/ 112 Cong. Rec. 21474 (1966). 


151/ 112 Cong. Rec. 26638 (1966). This provision reflects the 
funding requirements anticipated by the Department over a five 
year period. 


152/ 112 Cong. Rec. 26638 (1966) (Conference Rep; ,+H.-R. Rep. 
No. 2203). 
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therein pursuant to this section that are needed for 

the purpose of conserving, protecting, restoring, 

and propagating selected species of native fish and 
wildlife, including migratory birds, that are threatened 
with extinction. Not to exceed $5,000,000 may be ap- 
propriated annually pursuant to that Act for such pur- 
pose for any fiscal year, and the total sum appropriated 
for such purpose shall not exceed $15,000,000: Provided, 
That the Secretary shall, to the greatest extent possible, 
utilize funds from the Land and Water Conservation Fund 
Act of 1965 for such purpose. Such sums shall remain 
available until expended. The Secretary shall not use 
more than $750,000 to acquire lands, waters, or inter- 
ests therein for any one area for such purposesunless 
authorized by Act of Congress. 153/ 


(c) Exchange authority for National 
Wildlife Refuge System. 


The major deficiencies relating to the exchange provision 
of the existing legislation which the legislation is designed to correct 
are shown by the legislative history to be: 


a. the lack of authority to acquire for the entire system 
lands or interest therein by exchange. The present exchange 
authority can only be utilized in connection with wildlife refuges; 


b. the lack of authority to receive cash from and pay cash 
to grantors to equalize the values of the properties to be exchanged.154/ 


153/ 16U.S.C. § 668bb(c) (Supp. III, 1965-1967). 
164/ Senate Hearings on Endangered Species at 4. 
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The Secretary of the Interior, in presenting a section 
analysis for congressional consideration of the bill, described 
4(b)(3) as authorizing the Secretary to acquire lands or interests 
therein for the refuge system by exchange (1) for acquired or public 
lands under his jurisdiction, or (2) for the right to remove products, 
such as hay or timber, from the acquired or public lands within the 
system. The Secretary observed that similar authority to exchange 
federal lands for nonfederal lands in connection with the administra- 
tion of wildlife refuges has existed since 1935 under the Act of June 
15, 1935, 49 Stat. 382, as amended, 16 U.S.C. §§ 715d-1, 715d-2 
(1964). The proposed legislation would replace the 1935 authoriza- 
tion and expand it to make it applicable to the entire refuge system. 
The Secretary further observed that the bill requires the exchanges 
to be of approximately equal value, and provides that if they do not 
meet this criterion, the Secretary is authorized to receive from or 
pay cash to the grantor to equalize the values of the properties to be 
exchanged, 155/ 


The Comptroller General made the following observation with 
respect to the provision for equalization of exchange values by the 
payment or acceptance of cash: 


Although the funds for equalization of land exchanges 
would be provided under the various land acquisition 
authorities [156/] of the Secretary as described in section 
2 of the bill, no specific provision is made for the dis- 
position of cash which may be received as a result of land 
exchanges. Only moneys received for the right to remove 
products from acquired or public lands under section 4(b)(3) 
(b) would be within the ambit of 16 U.S.C. 715s and for 
coverage into the special fund. As the latter provision does 


153/ House Hearings on Endangered Species 129, 165; Senate Hear- 


ings on Endangered Species 10;H.R. Rep. No. 1168, 89th Cong., 
lst Sess. 6 (1965). 


156/ Migratory Bird Conservation Act, 45 Stat. 1222 (1929) as 
amended, 16 U.S.C. §§ 715-715r (1964); Fish and Wildlife Act, 70 
Stat. 1119 (1956), as amended, 16 U.S.C. § 742a-j (1964); Fish and 
Wildlife Coordination Act, 48 Stat. 401, as amended, 16 U.S.C. § 
661-666c (1964). 
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not include proceeds from the sale of real property © 

such proceeds would be for deposit into the Trea- 

sury as miscellaneous receipts pursuant to section 

3617, Revised Statutes, 31U.S.C. 484. If it is 

intended otherwise, the Committee on Commerce 

may wish to consider language specifying the dis- 

position of any cash received under section 4(b)(3)(a). 157/ 


The Act of July 18, 1968, 82 Stat. 359 which amended 
section 4(a) of the Act to discourage the transfer outside the system 
_ of acquired lands for use within the system, did not limit or other- 
| wise affect the exchange authority of the Secretary of the Interior. 158/ 


c. Regulations : 


(1) Purchases and condemnations. 


Neither those sections of title 50 of the Code of Federal 
Regulations which relate: to the administratim of the National 
Wildlife Refuge System by the BSF&W, 159/ nor title 43 of the 
Code of Federal Regulations which provides for the general 
management of lands subject to the jurisdiction of the Secretary 
of the Interior by the Bureau of Land Management, contain any 
regulations covering the acquisition of lands for the Refuge 
System. 160 / 


The procedures of general application employed by the 
BSF &W for the acquisition of property interests, set forth in the 
BSF&W Manual, are treated in section 5 of this Part, infra. 


157/ Senate Hearings on Endangered Species 14-15. 


158/ H.R. Rep. No. 1424, 90th Cong., 2d Sess. 5 (1968); 114 Cong. 
Rec. 18318 (1968). 


1597 50 C.F.R. §§2.1,.10, 71, 25, 29, 31,.29.32 (1968); 
160/ See particularly 43 C.F.R. § 2244.4-5(b) (1968). 
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With the exception of the preliminary negotiation phase 
of the exchange which is handled by BSF&W, 161/all the steps 
-leading to the culmination of an exchange under the Act are handled 
by the BLM. 162 / 


The procedures for exchanges set forth in the Regulations 
and Manual are discussed in Section 5 infra. 


161/ BSF&W Manual § 323.10 (Dec. 1967). | 
162/ Id. ; 43 C.F.R. §§ 2244.1, 2244.1-2(a); 2244.4-5 (1969). 
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5. Procedures applicable to acquisitions and. exchanges 
by the Bureau. 


a. In general. 


Acquisition of lands and interests therein by purchase is carried 
jon by the Bureau in accordance with the principles and procedures set 
yout in Parts 100, 200 and 300 of the Bureau Manual. Acquisition by 


Exchanges are conducted in accord with the regulations and 
procedures set out in Part 323 of the Bureau Manual and in Part 2244 
Jof Title 43, Code of Federal Regulations. 


b. Acquisitions by purchase, condemnation and 


donation. 


(1) Purchase. 


(a) Initial proposal for acquisition. 


When it is initially proposed that certain land be acquired, the 
"appropriate'' division supervisor will: 


1. Consider the land's relationship and general suitability to 
‘the program which it is proposed to be acquired for. 

: 2. Undertake ''sufficient'' field examination and consultation 

\ with division specialists to prepare a report, the detail of which is 

| dependent upon the major or minor nature of the proposed acquisition, 
outlining: 


a. the acquisition proposal. 


b. location, physical and biological description of the land. 


c. justification for the acquisition,including the need, 
objectives and the contribution it will make to the national program. 


d. a suggested tentative land acquisition boundary and 
development plan. 
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3. Generally, he ''should'' inform the State game and fish 
directors of investigations prior to any field studies "expressly 
concerning programs of significant or potential controversy."' 

4, Submit his report to the regional director. 163/ 

Upon the temporary approval of the proposal by the Regional 
Director, The Realty and the Engineering supervisors will make ' 
"appropriate'' examinations and report their findings. 


l. Findings suggested for inclusion in the realty report include: 


a. land costs and other realty factors. 


b. additional areas needed (1) to facilitate acquisition, 
e.g., to avoid condemnation or large severance damages; (2) to establiaae 
the unit and cost estimates both with and without the suggested additional 
areas for inclusion. 


2. Findings suggested for inclusion in the engineering report. includ 


a. quality and adequacy of the water supply. 


b. validity of water rights. 


c. possible complications from a change of water use. 

d. cost feasibility. 

e. extent of additional lands srerepii veld to permit development. t | | 

f. potential flood hazards. 164/ 
At this stage the proposal is reviewed and report and recommen 


made by the Regional Land Acquisition Review Committee consisting of the) 
regional supervisors of the engineering, realty and operating divisions. 16!) 


163 / BSF&W Manual § 101. 2 (1969). 
164/ BSF&W Manual § 101.3 (1969). 
165/ Id. § 101.4, 
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Upon concurrence of the Regional Director in the favorable 
recommendation of the Review Committee, the Regional Director 
Nyy i ly"! ‘ 


1. Inform the appropriate state game or fish director of the 
purpose, location, and extent of the acquisition; elicit his attitude 
toward the proposal; if a major proposal is involved, or if he considers 
it advisable, he should procure the Director's attitude in writing. 


2. Determine (if this has not already been accomplished) 
probable public reaction to the proposal. The extent of investigation 
into the reaction depends upon the nature of the proposal but should be 
sufficient to give reasonable prediction on support of or opposition to 
the proposal. 


3, Prepare a recommendation to the Director accompanied by 
a detailed report and summary of the groundwork of the other 
divisions. 166/ 


The Regional Director's recommendation to the Director is 
initially reviewed by the Director's Land Acquisition Advisory 
Committee which submits its recommendation to the Director. 167/ 
Upon receipt of this recommendation the Director will render a 
final decision on the proposal and furnish a copy to the regional 
director and committee members and advisory personnel. 168/ 


(b) =Implementation of the acquisition proposal. 
1. Detailed study phase. 


The steps set forth below are followed to determine the price 
of the parcel, source of acquisition funds and the engineering aspects 
of a proposed acquisition: 

(1) Ascertain the availability and extent of acquisition funds; 


(2) prepare an appraisal report; 


(3) if final appraisal is in line with preliminary estimate of 
value, commence negotiations with the landowners and take options; 


166/ BSF&W Manual § 101.5 (1969). 
167/ Id. § 101.6. 


ae yel Ol. 7. 
168/ Ia, § 10 188 - 


(4) confine appraisals to those tracts to be negotiated for 
within the span of time the appraisal is expected to remain valid; 


(5) revise estimate of costs (if necessary); 


(6) if the Migratory Bird Conservation Commission is involved,| 
prepare a justification report; 169/ and 


(7) prepare engineering development plans. 170/ 


If the studies make necessary substantial changes in the proposa 
in effect, creating a 'new proposal, the project should be reconsidered 
by the appropriate committees and reapproved by the Director. 171/ 


2. Final boundary determination. 


The section relating to the determination of the final boundary of) 
the project sets forth the policy considerations motivating the Bureau | 
in determining the quantity and the quality of lands to be acquired; 


Bureau policy is to acquire only lands essential to 
the project. However, it may be efficient and economical 
to facilitate acquisition by blocking out ownerships. 
Whether to acquire such facilitating lands is a determination 
to be made on a case-by-case basis, considering factors 
such as severance costs, additional negotiative expenses, 
likelihood of condemnations and the probable awards, 
community relationships, hardship on the landowner, and 
effect on securing Governor's approvals. The negotiative 
file should document efforts to acquire the minimum of land 
at least cost and should substantiate the decision to acquire 
the facilitating land. 


169/ Id. § 101.8. 
Id. 
Id. 
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As acquisition proceeds and as development and management 
plans are refined, there may be opportunities to exclude lands 
either by acquiring partial ownerships or deleting properties 
entirely. The Division of Realty, and the negotiator particularly, 
should work closely with the operating division to take advantage 
of such opportunities, consistent with program objectives. 172/ 


Soon he appraisal of the subject property. 
a. Field procedures. 


State game conservation departments should be contacted as a 
matter of courtesy and to obtain their cooperation prior to the field 

study of property within the state. 173/ If the project involved is one of 
‘federal aid land acquisition, the regional director should inform the 
appropriate state official as to the date of the field examination and invite 
the state to take part in the examination including review of the values 
with the state representative and settlement of any differences of opinion. 174/ 
In connection with the field examination, to obtain accurate ground cover 
ype information, that is whether the land is marsh, timber, grass, 
agriculture, etc., 175/ aerial photographs will be utilized if possible 

as the quickest and most economical means of obtaining accurate 
information with a minimum amount of field work. 176/ 


‘l72/ Id.§§01.12, 320.33 (1969). When a part of a tract-approved | 

by the Migratory Bird Conservation Commission is to be acquired, the 
+-MBCC:approval on the part to be purchased must be based on its 
contribution as a part of the whole, to the MBCC approved value for the 
‘entire tracts. If, because of increased values or severance damages the 
/ price to be paid is greater than the restated value plus the allowable 
)overrun, MBCC reapproval must be setae before an option can beac- 
cepted. Id. § 320.34 (1969). 


173/ BSF&W Manual §§ 200.3 (1959). 


(174/ Id. § 200.6 (1959). See part 60, Title 50, Code of 
! Federal Regulations (1969). 


-175/ BSF&W Manual § 203 (1959). 
(176/ Id. § 200.9 (1959). 
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b. Examination of records. 


The status of the subject property, e.g., ownership, assessed 
value, tax and other encumbrances, that is, mortgages, easements, 
leases, mineral, agricultural, grazing, hunting, trapping, water or 
related rights, can usually be ascertained from an examination of the 
records at the county courthouse prior to the field work. 177/ Further, 
these records can reveal the recent sales of lands within the project 
and of the lands in the vicinity. 178/ 


(1) Treatment of particular rights. | 
(a) Mining claims. 


If an‘outstanding unpatented mining claim is present on any of the |} 
subject lands, arrangements for the investigation of the validity of the 
claim must be made with the BLM. Such a request should antedate 
negotiation for the land by at least 6 months to give the BLM sufficient 
time to program the investigation. The Manual provides further that: 
"In no event should a request for condemnation be made until the 
validity of unpatented mining claims is determined by BLM." 179/ 


(b) Water rights. 


In areas where water "has a special significance'' all supplies 
will already be claimed and must be acquired. If the waters in question 
have not been allocated to private individuals, the appraisal report 
should determine the date of priority, quantity and nature of use, point 
of diversion, ditch name or number, and the lands of use. 180/ 


c.noThe appraisal. 


The purpose of the appraisal is to obtain an estimate and 
opinion of the market value of the property. 181/ In estimating 


177/ BSF&W Manual § 200/1, 201.11 (1967). 
178/ BSF&W Manual § 201.1 (1959). 

179/ BSF&W Manual § 201. 12 (1967). 

180/ Id. § 201.13 (1967). 

181/ BSF&W Manual § 204.1 (1959). 
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narket value the Manual establishes the following criteria: 


_— pean ps * = 


In estimating market value, consideration should 
be given to all factors including income, sales of similar 
lands, location, market demand, lease value, recreational 
use, etc., and reproduction costs less depreciation. Such 
elements as nuisance value, special value to the purchaser, 
sentimental value, and speculative value should not be 
considered. The possibility of the presence of minerals 
should not be given greater weight than any prudent 

_ individual would give in buying the same property. 

In general it is considered that lands are devoted to 
their highest and best use. There may be instances where 
the highest and best use to which the lands can probably 
be put in the reasonably near future is quite different 
from present use. In cases where value is based on possible 
future use, adequate supporting data must be presented in 
detaillin the appraisal report. 182/ 


d. The appraisal report. 


The appraisal report valuation is, unless made for an earlier 
\dJate due to special value conditions, considered to represent the values 
lof the subject properties for one year. 1897 The report should 
jdemonstrate that the appraiser has made a thorough investigation and 
janalysis of the property; considered all pertinent matters bearing on 
jvaluation; used sound and correct reasoning in reaching his opinion 


of value. 184/ The report should include at least the following: 


1. Description of the property; 
2. Purpose of the appraisal; 
3. Date of valuation; 
4, Physical characteristics; 
5. Land use, history and adaptability; 
6. Elements of value (conclusions); 
7. Supporting valuation data (utilizing two different approaches); 
8. Analysis and conclusions; 
9. Maps and photographs. 

\182/ Id. § 204.4. 

183/ Id. § 205.1. 

184 Id. 


| 
| 
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4. Negotiations. 
a. General policy. 


The purchase policy of the Bureau is to offer fair prices 
sustainable by sound supporting data. 185/ Negotiations have a 10% 
flexibility area in excess of the approved amount to absorb any elements 
of value which may have been overlooked in the original appraisal; « 
changes in value due to additional improvements subsequent to the initial 


(1) Encumbrances. 
All encumbrances except rights of way and easements which will 


not interfere with the use of the area for the purpose for which the land | 
is acquired must be removed prior to Government acceptance of title. 187) 


(2) Water rights. 


Water is a basic requirement for the development and operation 
of migratory bird refuges and fish-cultural stations. Therefore, it is 
essential that all water and water rights be acquired. 188/ 


(3) Reservations. 


Short term reservations to facilitate transfer of owners are 
permissible. Long term reservations are discouraged except that 
timber or trapping rights reservation for a 3-5 yr. period may be 
considered if the grant will not seriously hamper the administration of 
the unit and will result in a distinct saving in price. 189/ 


The appraised value of a tract subject to reservation in excess of 
one year must be discounted to arrive at the market value. 190 / 


185/ Id. § 320.1. 
186/ Id. § 320.11. 
187/ Id. § 320. 16. 
T68/) td $73 20217, 
189/ Id. § 320.19. 
190/ Id. § 320. 20. 
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(4) Use and occupancy. 


| These are usually of short duration and if less than a year 
nd one half need not be discounted. If they are more that 5 years, 
ipproval must be obtained. 191/ 


(5) Life estates. 


The reservation of a life estate is not compatible with the 
urposes of the Migratory Bird Conservation Act and is otherwise 
indesirable. 192/ 


(6) Removal of improvements. 


This is satisfactory and is encouraged in that it saves land 
}equisition money and eliminates the cost of processing improvements 
jor disposal. The removal should be within a definite short time. 193/ 


(7) Timber. 


. Such a reservation usually limited to 5 years is desirable in that 
/1) it reduces the cost of the land; (2) it may open up the cover making the 
area more desirable for wildlife; (3) it may save the Government the cost 
bf removing the timber. The potential disadvantages cited for such a 
|-eservation lie in the (1) delay before the Bureau obtai ns complete 


(8) Minerals. 


In general, mineral reservations are acceptable (1) where the cost 
lof the acquisition of full fee simple title is prohibitive and (2) where the 
anticipated damage from development of the claim would not destroy the 
refuge value of the surface. ees 


\g1/ Id. § 320.28. 
92 / td. § 320.22. 
193 / BSF&W Manual § 320. 23 (1967). 


194/ Id. § 320. 24. 
195 / BSF&W Manual §320. 25 (1964). 


| 
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(9) Miscellaneous. 


Reservations for the use of the land for agriculture, grazing 
or hay cutting are usually limited to three years. 196/ Other types of 
reservations frequently allowed are the rights to use existing roads, | 
trails, telephones, canals, ditches, rights of way for stock watering 
or removal of some products from the lands. 197/ 


b. Forms of agreements. 
(1) Purchase agreements. 


The purchase agreement contains an option to purchase as well 
as a purchase contract. Since acquisition under MBCA provisions must 
be approved by the MBCC the option period will be usually two months 
for approved cases and in other cases long enough to permit presentation | 
of the project to the Commission, usually six to ten months. 198/ | 


(2) Lease - purchase agreements. 
This agreement is geared to taking the lands under immediate 
control. It provides for a rental with the option to buy within a specified | 
period generally not exceeding the lease period. 199/ 
(2) Condemnation. 


(a) Procedures. 


The Bureau follows the 1965 Department of Justice handbook, 


A Procedural Guide for the Acquisition of Real Property , with respect 


The Realty Division of the Bureau will establish a follow-up system for 
each individual condemnation case and follow up the progress of each case 
after a lapse of a definite period of time. 201/ 


196/ BSF&W Manual § 320. 26 (1963). 
a 197. / Midi8 320. 28: 
198/ BSF&W Manual § 321. 2 (1959). 
9 / Pid Sat. s 

0/ BSF&W Manual § 403.1 (1967). 
1/ BSF&W Manual § 405. 2 (1959). 
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(b) Policies. 


The Manual sets forth the following policies and guidelines for 
‘the use of the Bureau's regional directors in evaluating the need for 
;condemnation proceedings: 


l. For all land acquisition proposals involving 50 or 
less landowners, negotiations should be completed by the 
end of the second year following MBCC approval. For the 
remaining essential tracts needed to complete the refuge 
after that date, the Regional Director should recommend 
condemnation and furnish the Central Office with all the 
necessary data within three months thereafter. 


2. For all acquisition proposals involving more than 
50 owners, during the period of limited manpower ceilings, 
the negotiation period may be extended to three years unless 
all of the owners have been contacted at least three times 
within a shorter period. In the latter event, condemnation 
should be recommended immediately after the unsuccessful 
third negotiative attempt. All owners should be contacted 
at least once during the first year. 


3. Condemnation should be recommended in less than 
two years of negotiative efforts when the following conditions 
prevail: 

(a) Negotiations have resulted in any one of 
the following: 


(1) 80% of the land is under contract. 


(2) 80% of the landowners have signed 
purchase agreements. 


(3) 70% of the landowners residing on or 
in the vicinity of the project have signed purchase 
agreements. 


(b) The owners of the land not under contract have 
been contacted three times over a period of not less than eight 
months without hope of reaching agreement... 
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4. Condemnation may be recommended without regard 
to the time requirementsset forth . . . whenever land is 
needed immediately for construction purposes. 202/ 


(3) Donation. : . 


(a) In general. 


Prior to the Endangered Species Act of October 15, 1966 203/ 
the Bureau's authorization to accept gifts was limited to the purposes-of | 
the Migratory Bird Conservation Act and the Fish and Wildlife Coordination) 
Act. 204/ Section 4(b)(2) of the Endangered Species Act broadened 4 
the authorization to accept gifts to include all donations of land in . 
furtherance of the purpose of the National Wildlife Refuge System. 205/- 
There are no general provisions relating to the negotiations preliminary 
to the acceptance of a proposed gift; rather special instructions are 
issued for each gift. 204 The gift is formally accepted after:approval 
of the title by the Attorney General. 207/ 


(b) Policies. 


1. Appraisal. 


The appraisal necessary (1) for GSA inventory reports and (2) if 
the land is to be utilized for refuge purposes, to satisfy the revenue 
sharing provisions, is conducted during the fiscal year of acquisition. 208/ 


202/ BSF&W Manual § 400.3 (1965). 

203/ 80 Stat. 926 ; 16 U.S.C. § 668aa-ee (Supp. III, 1965-1967). 
204/ BSF&W Manual § 324.1 (1964). 

205/ 16U.S.C. § 668dd(b) (2) (Supp. I, 1965-1967). 

206/ BSF&W Manual § 324. 2 (1964). 

207/ Id. § 324.3. 

208/ Id. § 324.4. 
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2. Use deeds, construction as gifts. 


The State of Washington provides for granting use deeds to the 
United States for the utilization of any state tide or shore lands required 
for public purposes. Such a grant is construed as a gift. It is 
acceptable by the Bureau, and no examination of title by the Attorney 
General is required. 209/ 


3. Reversions, conditional donations. 
a. non-use, abandonment, 


In the past the Attorney General did not object to acceptance of 
land with a provision for reversion for abandonment or non-use. 
Current policy is against acceptance of such reversionary provisions 
where Government revenues would be used to improve the property. 
The acceptability of reversions where no development of the property 
is contemplated depends upon the individual facts of each case. 210/ 


ba management conditions. 


Whether a conditional donation, that is one conditioned upon 
imposition of a management requirement, (e.g., no hunting), will be 
remembered however, that the decisions of one Secretary cannot bind a 
future Secretary's exercise of discretion¢ 211/ 


c. Exchanges. 


The procedures relating to exchanges followed by the Bureau 
are as follows: 


(1) BSF &W area of administrative responsibility, 
the preliminary negotiation phase of the exchange. 


209/ Id. § 324.5. 
210/ Id. § 324.6. 
Mlyfieids § 324.7. 


ee Sae 


The Manual of the BSF&W describes the purpose of the exchangé 
provisions as follows: | 


The main purpose of land exchange is to consolidate 
refuge areas by utilizing lands or products of lands not 
essential to the refuge, in lieu of cash with a subsequent 
saving of purchase funds. Lands available for disposal 
by exchange may be the result of the necessity or 
expediency of purchasing entire ownerships which may 
include lands not needed for administration and 
development of the refuge. Such areas may be so located 
as to be desirable to other owners, who, while reluctant 
to sell, may be willing or anxious to exchange. 202/ 


The Bureau does not seek to expand the exchange theory beyond | 
the purport of the Act, but rather recognizes that the authority is 
limited to units of the refuge system and that special authorization 
would be required for exchanges at fish hatcheries and other Bureau 
installations. 218/ 


(2) Preliminary Bee eee -procedures; 
criteria employed in Soe eeeeeas the 
exchange proposal. 


The preliminary negotiations between the initiating party, 
usually the BSF &W, which has the responsibility of seeing that the 
vendor carries out all the requests of the BLM, and the vendor relativ) 
to the exchange proposal are conducted by the Branch of Realty, 
BSF&W. 214/ . 


To the regional director of this branch falls the responsibility 
of determing whether the proposed exchange meets the fol Ova 
requirements; 


(1) the land to be acquired must be chiefly valuable to 
the wildlife refuge system; 215/ 


212/ BSF&W Manual § 323.2 (1967). 
213/ BSF&W Manual § 323.1 (1967). 
214/ BSF&W Manual § 323.11 (1961). 
215/ Id. $9323.15 623. 230(1 96%). 
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(2) the transaction must be in the public interest; 216/ 


(3) the resources of uses granted must be compatible 

ith the protection of the wildlife on the land and the removal of resources 
j> uses of the land must be subject to such restrictions as may be 
sescribed by the Secretary; 217/ 


16/ Id. § 323.3 (1967). There is no explanation of what criteria are 
onsidered in determining whether an exchange is in the public interest. 


17 BSF&W Manual § 323.3, 323.4 (1967). The latter section provides 
aat: "Exchange agreements providing for the removal of products or the 
\se of refuge lands must be in accordance with approved management plans." 
This requirement. is in implementation of the policies set forth in 
jOC.F.R. §§ 29.1-29.3 (1969). Section 29.1 provides that public or 
rivate economic use of the natural resources of refuge lands may, subject 
/> terms and conditions determined to be necessary for the proper 
jdministration of the resources, be authorized (1) where the use may 
jontribute to or is related to the administration of the area, or (2) when | 
jie activity will not be incompatible with the purposes for which the he 
jefuge was established. The following examples of economic use are 

iven ''grazing livestock; harvesting hay and stock feed; removing timber, 
jirewood or other natural products of the soil; removing shell, sand, or 
\ravel; cultivating areas; or engaging in operations that facilitate. 

}pproved programs on wildlife refuge areas."' Section 29. 2 provides that to 
hid or benefit the management of a refuge area, cooperative agreements 
vith persons for crop cultivation, haying, grazing, or the harvest of 
egetable products may be executed on a share-in-kind basis. Section 

9.3 provides that if the uses proposed do not contribute to the primary 
bbjective of the refuge program, or in no way relate to the objective, 

what use is classified as nonconforming and: ''Permission for such uses 

vill be granted only when it is in the public interest to do so.'' This 

latter provision is suspect in that it would permit the exchange benefits 

f the Act to be applied to benefit 'interests' which are not specifically 
tended or covered by the Act. "' 
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(4) the value of the land to be acquired must be approximately| 
equal to the value of the land, resources, or use granted in exchange, 218 
or the values may be equalized by the payme nt of cash; 219/ | 


(5) the offered lands are within the approved acquisition 


boundaries of units of the refuge system and the selected lands have | 


been approved for disposal; 220/ 


(6) the United States has not attempted to reserve the 


mineral rights in acquired lands sought to be disposed of by exchange; 221, 


(7) the Government has reserved all rights in the lands 
which it seeks to dispose of by exchange which it has not acquired in the 


“' Jands offered in exchange; 222/ and 


(8) the proposal does not provide for the acquisition of land 
in exchange for Government-owned improvements. 223 / 


218/ BSF&W Manual §323.1, 323.3 (1967). 


219/ Id. §§323.1, 323.3 (1967). The approval of the Director, BSF&W, | 
must be obtained when a cash equalization payment is to be made. 


220/ BSF&W Manual § 323.1. If the offered lands are not within an. . 


approved acquisition boundary of a unit of the refuge system, approval of 
the Director must be obtained. § 323.1 (1967). So also when the selected | 


lands fall within an approved acquisition boundary, clearance for the 
exchange must be obtained from the Director. § 323.4 (1967). Lands 
offered by the Government for exchange usually are lands which the 


_regional director deems unessential to the refuge or which, in his opinion, 


are best suited for exchange purposes. § 323.4 (1967). For example, some 


'- of the lands may be made available for disposal by exchange because it 
was necessary or expedient to insure the acquisition of needed lands, to 
purchase entire ownerships which may include lands not required for 
the administration and development of the refuge. § 323.3 (1967). 


221/ BSF&W Manual §§ 323.3, 323. 6 (1967). 
222/ Id. '§ 323.6 (1967). 
223/ Id. § 323.5 (1967). 
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ies ©. 


(3) Informal application, 


After determining that the exchange proposed meets these 
criteria, the vendor executes an informal application describing the 
lands offered and selectéd and this application together with the 
_ valuation reports thereon will be submitted to the Central Office of _ 
| the Bureau. At this point a letter will be prepared for the signature 
| of the regional director to be sent to the vendor applicant informing 

the applicant that the regional director: 


(1) has determined the value of the offered and selected 
lands to be approximately equal; 


(2) has determined that the lands offered are chiefly 
valuable for refuge purposes; and 


(3) has determined that in his opinion the exchange should 
be consummated. 224/ 


The letter will also instruct the applicant to file a formal application 
for the exchange of the subject lands with the local land office, or if 
there is no such office, with the BLM. 225/ 


~~ 


(4) Formal application, shift of primary adminis- 
trative responsibility to the BLM. 


Section 323.12 of the Manual sets forth in summary fashion the 
general regulatory provisions of the BLM which the formal applicant 
is expected to comply with and notes the usages peculiar to exchange 
- applications emanating from the BSF&W. 226/ The particular 

usages are as follows: eer 


a. The formal application ''should be accompanied by the 
letter received from the Regional Directors . . . with reference to 
the proposed exchange." 227/ ; 


224/ Id. § 323.11 (1961). 

225/ Id. 

226/ BSF&W Manual § 323.12 (1961). 
227/ Id. 
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b. ''The offered and selected lands in the formal applicatio| 
must be identical with the lands referred to in the letter of the Regioni 
Director . . ."'228/ | 


c. 'When it can be clearly shown that the proposed exchang 
is for the primary benefit of the United States a request will be made | 
to the Secretary of the Interior for the waiver of filing fees. The | 
request will also include a waiver of the requirement that the applican| 
pay the cost of publication of notice." 229/ | 


At this point, except for those instances in which the BSF&W is the 
initiating party, and as such is required to see that the vendor 
carries out all the requests of the BLM, 230/ the primary admini- 
strative responsibility of the Bureau terminates and the completion 
of the exchange proposal rests with the BLM. 231/ 


(5) BLM area of administrative responsibility. 


Subsequent to the date that a formal exchange application is 
filed, the applicant and the application are subject to the general 
exchange procedure of the BLM. 232/ The rejection or completion 
of that exchange is dependent upon the ability of the applicant to 
satisfy these regulatory procedures, which are developed in Part II, 
Chapter A, section 3, supra. 


6. Statistics, BSF&W acquisitions and exchanges, 1960-69. 


The statistical materials furnished by the Bureau show total 
acquisitions per year broken down according to purpose; the 
materials do not include a state by state breakdown, nor do they 
include valuation material. All categories demonstrate at least a 
surface conformity to statutory authorization. 


228/ Id, 
229/ Id. at 323.13 (1961). 
230/ Id. at 323.11 (1961). 
231/ Id. at 323.10 (1961). 
232/ 43 C.F.R. § §2244.4-5; 2244.1 (1969). 
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| The most consistent and largest volume of purchases during the 

fen year period took place for waterfowl refuges 2333/5 waterfowl production 
hreas 234/, general migratory bird refuges 235/ and coordination 

| reas 236/. The other acquisitions by purpose listed in declining order: 
were for consistently small acreages and sporadially exercised: big game 
refuges 237/, fisheries research stations 238/, fish hatcheries 239/, 
wildlife research centers 240/, and administrative sites 241/. 


Consistent and large total exchanges were made for waterfowl ref- 
\jages22/and waterfowl production areas 243/. The second and third largest 
|sotal acquisition categories were single year bulk exchanges for migratory 
joird refuges (general) in 1969 244/ and big game refuges in 1968 245/. 
There were no exchanges listed for coordination areas, administrative sites 


jor fishery research stations and only a minimal amount of acreage (again 
in bulk exchanges) for wildlife research centers 246/ and fish hatcheries 247 /. 


| Acquisitions by purchases and condemnations far exceeded acquisitions 
\jby exchanges. | 


1233/ A total of 374, 708.5 acres over the ten year period. 

| 234/ A total of 204, 862.9 acres over the ten year period. 

235/ A total of 10, 180.6 acres, of which 8,940.0 acres were acquired in bulk in 
| 236/ mecete of 8,087.1 acres. 

(237/ A total of 1,993.4 acres, of which 1, 801.1 were acquired in 1968. 
238/ A total of 1,125.8 acres, of which 884.7 were acquired in 1963. 
(239/ A total of 804.9 acres. 

)240/ A total of 558. 2,of which 503.5 was acquired in 1964. 

zat The entire 39 acres were acquired in 1967. 

\242/ A total of 13, 623.5 acres. 

'243/ A total of 3, 426. 6 acres. 

(244/ The entire 7, 418.3 listing was acquired in 1969. 


|245/ Of the 8,083.5 acres listed as total, 7,422.3 were acquired in 
‘bulk in 1968. 


1246/ A total of 32.4 acres exchanged in 1963. 
'247/ A total of 8 acres exchanged in 1960. 
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Ds Department of Ag riculture. 


The Department of Agriculture, through its Forest 
Service, is the second largest manager of federal lands in this 
country, controlling approximately 186,8 million acres of federal 
land, of which about 160.5 million acres is reserved public do- 
main land. 1/ Congress early recognized that broad land adjust- 
ment statutes would be required to enable the Department of Agri- 
culture to carry out its complex land-management functions, es- 
pecially with regard to the consolidation of those tracts which were 
checkerboarded by private holdings which in the interest of efficient 
management should be assimilated into the surrounding federal 
tracts. 


The major general exchange statutes enabling the exchange 
of federal for-nonfederal forest lands are the General Exchange 
Act of 1922, 2/ which applies to public land national forests, and the 
Weeks Law Exchange Act of 1925, 3/ which applies to national forest 
lands acquired under the Weeks Act of 1911. These exchange au- 
thorities have been supplemented over the years by the Bankhead- 
Jones Farm Tenant Act of 1937, 4/ the Department of Agriculture 
Organic Act of 1956, 5/ and the Forest Service Omnibus Act of 
1962. 6/ The only interchange authority affecting the Department 
of Agriculture is the Interchange Act of 1956 7/ authorizing the 
interchange of lands between the Department of Agriculture and the 
military departments of the Department of Defense. 


The major statute for acquisition by purchase and condemna- 
tion is the Weeks Act of 1911, 8/ which authorizes the Department 
of Agriculture, with the approval of the National Forest Reservation 
Commission, to purchase lands necessary to the regulation of the 
flow of navigable streams or for the production of timber. This was 


1/ PLLRC Study on Withdrawals and Reservations of Public Do- 
main Lands at 274 (1968). 


2/ 16U.S.C. § 485 (1964). 
3/ 16U.S.C. §516 (1964). 
4/ 7U.S.C. §§ 1010-12 (1964). 
5/ 7U.S.C. § 428a (1964). 
6/ 16U.S.C. § 555a (1964). 
7/ 16U.S.C. § 505a (1964). 
8/ 16U.S.C. § 513-19 (1964). 
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supplemented by the Organic Act of 1956, 9/ which provides the 
Department of Agriculture with general acquisition powers where 
provision is made therefor in the applicable appropriation or other 
law. By Act of 1924, 10/ Congress authorized the Secretary of 
Agriculture to receive donations of certain lands chiefly valuable 
for timber growing. 


In addition to the above general exchange and acquisition 
statutes, Congress has enacted numerous specific statutes affecting 
the exchange and acquisition authority of the Department of Agriculture. 


With the enactment of the Reorganization Act of 1960, 11/ 
transferring certain functions of the Secretary of the Interior to 
the Secretary of Agriculture, the administration of the land adjustment 
statutes noted above is virtually entirely within the domain of the 
Department of Agriculture, which has promulgated detailed pro- 
cedures for the exchange and acquisition of lands from the point 
of initial negotiations to the final acceptance of title. 12/ 


1. General Exchange and Interchange Statutes. 
a. General Exchange Act of March 20, 1922. 13/ 


(1) Statutory provisions. 


The General Exchange Act, entitled "An Act to Consolidate 
National Forest Lands," provides as follows: 


When the public interests will be benefited 
thereby, the Secretary of the Interior is authorized 
in his discretion to accept on behalf of the United 
States title to any lands within the exterior bound- 
aries of the national forests which, in the opinion 


Sa) 7U.S.C. § 428a (1964). 

10/ 16U.S.C. § 569 (1964). 

1l/ 74 Stat. 205. 

12/ See pp251-281. 

13/ Act of Mar. 20, 1922, ch. 105, §1, 42 Stat. 465;16U.S.C. 


§ 48 85 (1964). (The bill enacted was designated S. 490.) 
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of the Secretary of Agriculture, are chiefly valu- 

able for national-forest purposes, and in exchange 
therefor may patent not to exceed an equal value of 
such national-forest land, in the same State, sur- 
veyed and non-mineral in character, or the Secre- 
tary of Agriculture may authorize the grantor to cut 
and remove an equal value of timber within the 
national forests of the same State; the values in each 
case to be determined by the Secretary of Agriculture. 
Before any such exchange is effected notice of the con- 
templated exchange reciting the lands involved shall 
be published once each week for four successive 
weeks in some newspaper of general circulation in 

the county or counties in which may be situated the 
lands to be accepted, and in some like newspaper 
published in any county in which may be situated any 
lands or timber to be given in such exchange. Timber 
given in such exchanges shall be cut and removed 
under the laws and regulations relating to the national 
forests, and under the direction and supervision and 
in accordance with the requirements of the Secretary 
of Agriculture. Lands conveyed to the United States 
under this section shall, upon acceptance of title, 
become parts of the national forest within whose 
exterior boundaries they are located. 


The General Exchange Act was amended and supplemented by a 
1925 measure providing that either party to an exchange may make 
reservations of timber, minerals, or easements, as follows: 


Either party to an exchange under section 485 
of this title may make reservations of timber, 
minerals, or easements, the values of which shall 
be duly considered in determining the values of the 
exchanged lands. Where reservations are made in 
lands conveyed to the United States the right to enjoy 
them shall be subject to such reasonable conditions | 
respecting ingress and egress and the use of the : 
surface of the land as may be deemed necessary by 
the Secretary of Agriculture; where mineral reser- 
vations are made in lands conveyed by the United 
States it shall be so stipulated in the patents, and 
that any person who acquires the right to mine and 
remove the reserved deposits may enter and occupy 
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so much of the surface as may be required for 
all purposes incident to the mining and removal 
of the minerals therefrom, and may mine and 
remove such minerals upon payment to the 
owner of the surface for damages caused to the 
land and improvements thereon. All property, 
rights, easements, and benefits authorized by 
this section to be retained by or reserved to 
owners of lands conveyed to the United States 
shall be subject to the tax laws of the States 
where such lands are located. 14/ 


The Exchange Act was further amended in 1960, when certain 
functions were transferred from the Secretary of the Interior to 
the Secretary of Agriculture: 


That, except as otherwise provided in section 
2 hereof, the following functions are hereby 
transferred to the Secretary of Agriculture: 


(a) Fhe function of the- Secretary of the 
Interior under the Act of March 20, 1922, 42 
Stat. 465, as amended (16 U.S.C. 485, 486), 
with respect to exchanges of non-Federal 
lands for National Forest lands or timber. 15/ 


(2) Historical setting. 


The grant of general exchange authority to the Secretary 
of Agriculture was prompted primarily by the fact that the 
national forests were checkerboarded by numerous tracts of 
private holdings which were exceedingly valuable for timber 
purposes but which had been obtained through grants prior to 
the reservation of the public lands in question for national forest 
purposes. 16/ It was estimated by the Forest Service during 


14/ Act of Feb. 28, 1925, ch. 375, 43 Stat. 1090; 16 U.S.C. 
§ 486 (1964). | 
15 / Act of June ll, 1960, Pub. L. No, 86-509 , 74 Stat. 205. 


16/ The Act of March 3, 1891, 26 Stat. 1095, authorized the 
President to set apart as public reservations lands covered 
with timber, but it was not until June 4, 1897, 30 Stat. ll, that 


foonote continued 
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debate on the Exchange Act that there were within the exterior 
boundaries of the national forests approximately 180,000,000 
acres, a little over 25,000,000 of which were not in government 
ownership. It was further estimated that about 10,000,000 of 
the 25,000,000 acres were most suited to government use. 17/ 
Because these privately held tracts constituted a fire menace 

to the surrounding national forest lands, 18/ occasioning undue 
costs to protect the government lands, the Department of Agri- 
culture urged consolidation of these areas under government ad- 
ministration to materially reduce the danger from fire and simplify 
many problems of administration, 19/ 


Congress attempted to remedy this problem in 1897, by pro- 
viding for elimination of these private holdings. 20/ It gave the 
owners the right to surrender their lands and select in lieu thereof 
an equal area of unreserved public lands. This statute was widely 
abused by private landowners who tendered cut-over and worthless 
lands to the government and selected valuable government lands in 
lieu thereof, 21/ It was also alleged that Forest-Service handling 


note 16, continued: 


these timberlands were authorized by Congress to be administered. 
Upon the passage of the Act of 1897 many national forests were 
established as soon as the timbered areas could be definitely 
located. Prior to the time boundaries were established, however, 
numerous tracts of land valuable for timber purposes were dis- 
posed of under the various public land laws. Many grants were 
also made to railroads and for military wagon roads within the 
vicinity of these natural units for forest administration. H.R. 
Rep. No. 748, 67th Cong., 2d Sess. 3 (1922), . 


17/ Id. at 4. 


18/ E.g., Hearings Before the House Comin. on'the Public Lands on 
H.R. 9539, 66th Cong., 2d Sess. 15 (1920) (H.R. 9539 was a 
predecessor bill to S. 490). [Hereinafter cited as 1920 Hearings. ] 


19/ 1920 Hearings 6. 
20/ Act of June 4, 1897, 30 Stat. 36, 


21/ See H.R. Rep. No. 748, 67th Cong., 2d Sess. 3 (1922); 
61:Congis Rec. 4993 (1921). 
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of the 1897 lieu land selection act allowed private companies to 
benefit greatly at the expense of the government. Congress 
repealed the lieu land selection act of 1897 in 1905. 22 / 


After the unfortunate experience under the old lieu land 
selection act, no general authority to exchange forest lands was 
enacted until the General Exchange Act of 1922. 23/ Asa result 
of the absence of a general exchange act, the Department of Agri- 
culture was forced during the interim (1905-22) to resort to specific 
acts of Congress for authorization to effect needed exchanges of 
land within national forests. This impractical procedure was one 
of the motivating factors in the eventual enactment of the 1922 
general authority. 24/ 


The General Exchange Act of 1922, as indicated above, was 
not a hastily enacted piece of legislation. It was the result of 
considerable debate during the previous decade, which had seen 
the introduction and demise of many general exchange bills. The 
basic issue was whether such discretionary power to exchange 
federal lands or federal timber should be delegated to an admini- 
strative agency and out of the hands of Congress. The abuse of 
the lieu land selection act had left a lasting impression with many 
Congressmen who openly expressed their distrust of the concept 
of delegation of general exchange authority. 25 / However, as it 
became apparent that the efficient operation of a growing Federal 
Government required the proper delegation of discretionary au- 
thority, the debate over the General Exchange Act began to center 
around it:ssjspecific provisions and -notiits basic 


22/ Act of Mar. 3, 1905, 33 Stat. 1264, 


23/ Even as late as 1920, it was very apparent from Committee 
questioning of a Forest Service representative that uppermost in 
the mind of many Congressmen was the issue of fraud, i.e., 
whether the Service would sacrifice the interests of the govern- 
ment if given the discretion lodged in the general exchange act. 
1920 Hearings 10, 11, 19, 23. See 61 Cong. Rec. 4993 (1921). 


24/ 62 Cong. Rec. 3662 (1922) (remarks of Senator Smoot); 
H.R. Rep. No. 748, 67th Cong., 2d Sess. 4 (1922). At passage 
of the general exchange act, there were 34 specific exchange 
statutes pending in Congress. Id. 

ioo/ials.g..,01920 Hearings 10), 115219, 73 54See 62 Cong. Rec. 
3662 (1922) (remarks of Senator Norris). 
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purpose. 26/ Congress resolved the disputed issues and enacted 
the General Exchange Act of 1922 "thus leaving for consideration 
of Congress only the cases which involve unusual features." 27/ 


(3) Major characteristics. 


The government lands or timbers that may be exchanged 
are (a) national forest lands, or timber thereon, reserved from 
the public domain, (b) national forest lands, or timber thereon, 
acquired in prior General Exchange Act exchanges, (c) national 
forest lands, or timber thereon, not reserved from the public do- 
main or acquired in prior General Exchange Act exchanges, which 
have been given a public domain status by special acts, and (d) 
such other federal lands, or timber thereon, to which the disposal 
provision of the General Exchange Act has been extended by special 
acts. 28/ Though the General Exchange Act on its face appears to 
permit exchange of national forest lands of any type, the Secretary 
of Agriculture by letter of January 16, 1924, asked the Attorney 
General whether the Exchange Act applied to lands acquired by 
purchase or condemnation under the so-called Weeks Act of 
1911. 29/ The Attorney General held that the General Exchange 
Act was intended to apply only to public land forests and not to ac- 
quired national forest lands. 30/ The Attorney General reasoned, 
inter alia, that the Exchange Act was not intended to permit the 
Secretary of Agriculture to exchange lands which had been deemed 
essential by the National Forest Reservation Comimission and ac- 
quired under the Weeks Act. 31/ 


2g "I don't think there is any question but that all the western 
members who represent forest reserves know that something of. 
this kind ought to be done on most of those forest reserves sooner 
or later, if it can be safeguarded enough so that it can be handled. 


. -'' 1920 Hearings 74, 
27 H.R. Rep. No. 748, 67th Cong., 2d Sess. 4 (1922). 


2y Forest Service Manual § 5430.11 [hereinafter cited as 
FSM. ] 


29 Act of Mar. 1, 1911, 36 Stat. 961. 
_30/ 34 Op. Att'y Gen. 132 (1924). 


31/ Id. at 137. 
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The lands that may be acquired in an exchange are non- 
federal lands within the exterior boundaries of national forests 
(or within other areas to which the acquisition provision of the 
General Exchange Act has been extended by special acts) which 
are chiefly valuable for national forest purposes. Earlier 
versions of the General Exchange Act would have authorized the 
exchange of 'Government lands for privately owned lands within 
the exterior boundaries of national forests.''31/ The Department 
of the Interior objected strenuously to this provision on the ground 
that the Forest Service should not be permitted to increase the 
area of the national forests at the expense of the public domain in 
general; rather, it maintained that the Forest Service should be 
limited to the exchange of national forest land to acquire national 
forest land. 32/ The bill as finally enacted adopted the view of the 
Interior Department, restricting the exchange provision to land 
or timber ''within the exterior boundaries of the national forests,'"' 
although some Congressmen felt that this was merely permitting 
a continuation of the intermingling process. 33/ It was also argued 
that the Forest Service should be allowed to make exchanges to 
acquire lands adjoining existing national forests in order to properly 
adjust irregular forest boundaries. 34/ This argument was rejected 
by Congressmen who foresaw the uninhibited expansion of forest 
boundaries. 35 / 


The lands (or lands and timber) being surrendered by the 
government must be within the same state as the lands being ac- 
quired. This requirement insures that the overall state tax 
revenues will not be greatly modified. 36/ However, several 
Congressmen expressed concern over the removal (through ex- 
change) of private lands from the tax rolls of a given county, 37 / 


32 E.g., S. 5539, 64th Cong., Ist Sess. (1916). 


33 Hearings Before a Subcomm., of theHouse Comm.  onvcfhe-Public 
Lands on S. 5539, 64th Cong., 2d Sess. 15-17 (1917). 


34 See 1920 Hearings 78. 


-35/ 1920 Hearings 160-61. 
36 Id. 


_37/ 1920 Hearings 35. 
38/ 62 Cong. Rec. 3451-56 (1922); 1920 Hearings 31. 
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These Congressmen argued that some form of compensation should 
be paid to the counties for their revenue loss. 39/ The Forest Service 
contended, successfully, that the tax loss, if any, would not be 
substantial. In the first place, much of the acquired land would be 
cut-over and thus assessed at a low value for tax purposes. “40/ And 
even these taxes would probably cause the owner to desert the now 
worthless land, causing its reversion to the state and removal from: 
the tax rolls. 41/ Further, the county would obtain its share of 
revenues from the government for any grazing permits issued on such | 
land, and in years to come when the timber on such land had been 
restored, the county would receive its share of the revenues from the © 
sale of the timber. 42/ Objections urged by counties to proposed 
exchanges on grounds of loss of revenues have generally been 
unsuccessful, 43/ 


The value of the land or timber to be granted in the exchange 
cannot exceed the value of the land which the United States will 
receive. Congress was careful to include the "equal value" language 
in the act as a result of the unfortunate consequences, recited supra, 
of the requirement in the lieu land selection act that the private 
landowner exchanging with the government be permitted an "equal 
area'' of federal land. 44/ Congress has, however, provided one 
exception to the "equal value" concept: 


. That whenever an exchange of land is proposed @ | 
by a public school district or other public school | 
authority under the Act of March 20, 1922 (42 Stat. | 
465), as amended (16 U.S.C. 485, 486), or other 4 
authority under which the Secretary of Agriculture 
is authorized to exchange national forest lands 

or other lands administered by the Forest Service, 
if the public school authority proposing the 
exchange hasymsufficient fand to offer, the 'e 
exchange may be completed upon deposit with 

the Secretary of Agriculture of a portion or all 

of the value of the selected land. Any amount 


397 Id. 
40/ 1920 Hearings 36. 
41/ jId. at 37. 

42/ Id. at 38, 68-70. 
43/ E. g., Marie Scott and Bd. of County Comm'rs, Montrose County, 
Colorado, A-26309 (Int. Dec., Nov. 28, 1951); Wallowa Timber Co., 
A-24234 (Int. Dec., April 17, 1946). t 
44/ When the term "equal value" is used throughout this section of the 
Report, it is intended to mean that the lands received by the United 
States must be at least of equal value to those granted. 4 
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so deposited shall be covered into a special fund 
in the Treasury which when appropriated shall be 
available until expended by the Secretary of Agri- 
culture for the acquisition of lands in the same 
State as the selected lands and which are deter- 
mined by him to be suitable for the same purposes 
as the selected lands. Lands so acquired shall 
have the same status and shall be subject to the - 
same laws, regulations, and rules as the selected 
lands. 


The provisions of this Act shall not be applicable 
to the conveyance in exchange of more than eighty 
acres to any one public school district or other public 
school authority. 45/ 


This Act permits the Secretary of Agriculture to accept payment in 
cash of all or part of the consideration for up to 80 acres of land 
conveyed to any public school authority under any law authorizing 
the exchange of lands administered by the Forest Service. Meaney 
so receivedis deposited in a special fund in the Treasury which 
when appropriate is available until expended for the acquisition of 
lands in the same state as the lands acquired by the school 
authority. There was some sentiment expressed during the House 
debate on the bill (H.R. 10442) that the money received from such 
transactions should simply go into the general fund in the Treasury 
to avoid the high costs of administering such a small special 

fund. 46/ This was opposed, however, on the ground that this 
would be tantamount to authorizing a sale of public lands. 47/ 


The land acquired must be chiefly valuable for national 
forest purposes, and the exchange must be in the public interest. 
The General Exchange Act as originally enacted required that the 
Secretary of Agriculture, as well as the Secretary of the Interior, 
exercise discretion as to the advisability of the exchange. This 
concept had been included at the behest of the Department of the 
Interior, over protest of the Forest Service. 48/ In 1960, 49/ 


“497 Act of Dec. 4, 1967, Pub. L. No. 90-171, 81 Stat. 531. 

4G 113 Cong. Rec. 29569-70 (1967). 

‘47/ Id. at 29570-71. | 

48/ S. Rep. No. 175, 67thCong., lstSess. 2 (1921); 1920 Hearings 9-10. 
49/ Act of June 11, 1960, Pub. L. No, 86-509, 74 Stat. 205. 
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Congress transferred functions of the Secretary of the Interior 
under the General Exchange Act of 1922 to the Secretary of Agri- 
culture to avoid undue expenditure of time and money. 50/ 
Selected lands are conveyed by U.S. patents issued by the Bureau 
of Land Management. 51/ 


Either party to the exchange may reserve timber, minerals, 
or easements. Any such reservations or outstanding rights are 
considered in appraising the value of the lands affected by them. 
The Department of the Interior had objected to this provision, 
contending that, since lands acquired in an exchange became part 
of the public domain subject to the public land laws, auch reser- 
vations would put an unfair burden on an individual seeking to deter- 
mine the status of the now public lands. 52/ The Forest Service, 
on the other hand, maintained that to preclude exchanges where 
reservations existed would unduly restrict the exchange authority 
of the Secretary of Agriculture. 53 / Though Congress agreed 
with the Department of the Interior in the original act, it amended 
the exchange authority in 1925, at the behest of the Secretaries of 
Agriculture and the Interior, 54/ to permit either party to an ex- 
change to make reservations of rights, the values of which would 
be considered in determining the values of the exchanged lands. 55/ 


The Act contains no acreage limitation on the amount of 
land to be exchanged 56/ though general exchange bills before 
Congress as late as 1920 contained limitations on the amount of 
national forest land that could be exchanged within a one-year 


50/ S. Rep. No. 1353, 86th Cong., 2d Sess. 3-4 (1960). 
51/ FSM § 5433.31 (1966). 


52 52 / 1920 Hearings 79-80. 
5377 Id. at 57- él. 


54 / S. Rep. No. 1086, 68th Cong., 2d Sess. 1-2 (1925); H.R. 
Rep. No. 1176, 68th Cong., 2d Sess. 1-2 (1925); 66 Cong. Rec. 
1989-90 (1925). 


55 / Act of Mar. 20, 1922, ch. 105, §2, as added Feb. 28, 
1925, ch. 375, 43 Stat. 1096;16 U.S.C. § 486 (1964). 


56 / Except with regard to exchanges under the Act of Dec. 4, 
1967, Pub. L. No. 90-171, 81 Stat. 531, which permits school dis- 
tricts to deposit money in exchange for required land (80 acre 
limit per transaction). 
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|| period. 57/ The reason for such limitation was fear that the ex- 

| change act (like the lieu land selection act) would be mishandled 

|) by the Secretary of Agriculture. 58/ In the final bill, S. 490, 

| the acreage limitation was abandoned (consistent with the view of 

|| the Department of the Interior), 59/ on the apparent ground that 

|| the act as drafted contained sufficient safeguards of other kinds. 60/ 


Notice of the contemplated exchange must be given before 

| any such exchange may be effected. This provision, which was 

| absent in predecessor bills, was inserted to safeguard the interests 
| of all parties concerned. 61/ 


Unexpired reserved or outstanding rights to cut timber on 
| national forest lands that were acquired in a prior General Ex- 
| change Act exchange may, in turn, be acquired by a further ex- 
| change under the General Exchange Act, if it develops that con- 
| ditions have changed to the extent that exercise of the reserved 
| or outstanding timber rights will materially interfere with use 
of the land for national forest purposes. 62/ 


If the selected land is not nonmineral in character, i.e. ; 
if it is reported by the Geological Survey of the Department of the 
Interior to contain valuable or potentially valuable minerals, such 
minerals must be reserved to the United States in the patent or 
|| their value appraised and considered in the equity of the ex- 
change. 63/ A 1960 law permits the Secretary of Agriculture to 
convey mineral interests of the United States in an exchange under 

the General Exchange Act if the Secretary of the Interior approves 
the valuation and disposition of the minerals in the lands to be 
patented. The Secretary of the Interior has delegated his authority 
under this law to the Bureau of Land Management and the Con- 


57/ H.R. 9539, 66th Cong., lst Sess. (1920) (10,000 acres per 
year). 

58/ E.g., 1920 Hearings 10-ll. 

59/ Id. at 8. 

60/ Id. at 161. 

61/ See 61 Cong. Rec. 4994 (1921). The procedures established 
for notice are fully discussed infra. 

62/ FSM §§ 5430.11, 5431.6 (1966). 

63/ FSM § 5433.21 (1966). 
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servation Division of the Geological Survey. 64/ As soon as the 
Regional Forester directs that an exchange proposal probably 
will be actionable, he is directed to take steps to request a 
mineral determination by the Geological Survey with respect to 
both the offered and selected lands. 65/ Where selected lands 
are found to be valuable for mineral purposes and when-the 
Forest Service decides that the selected land minerals should not 
be reserved by the United States, Forest Service mineral ex- 
aminers examine and appraise the minerals and their report is 
forwarded to the BLM State supervisor with the Regional Forester's 
recommendation. 66/ The BLM State supervisor in turn is to 
advise as to the BLM approval of the Forest Service mineral 
evaluation and disposal recommendations. 67 / 


In instances where landowners are not interested in land- 
for-land exchanges, but will exchange for timber, the Forest 
Service has recognized two types of transactions, which it terms 
'Bipartite'" and "tripartite". 68/ In the bipartite, or direct cut, 
exchange, the United States grants the right to cut national forest 
timber in exchange for land conveyed to it. 69/ Such timber may 
either be under sale contract to the proponent (in which case the 
contract fixes the timber value and conditions of cutting) or it may 
be timber not under contract to him. 70/ In instances where the 
exchange proponent may be unable to utilize or convert into cash 
the timber to be granted to him, the Forest Service sanctions the 
tripartite exchange wherein the timber is designated within a 
going’ or prospective timber-sale area. 71/ The timber-sale 
purchaser cuts the designated timber in accordance with the pro- 
visions of his sale contract and pays for it at the contract rates. 
His payments are deposited to the timber sale deposit account and 
transferred periodically to the land exchange suspense account for 


64/ Act of June 11, 1960, Pub. L. No.86509, 74 Stat. 205. See 
FSM § 5430.11 (1966). 

65/ FSM § 5433.21 (1966). 

66/ Id. 

67/ Id. 

68/ FSM § 5431.2 (1966). 

69/ FSM § 5431.21 (1966). 


70/ Id. 
71. / FSM § 5431.22 (1966). 
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the value of timber cut and scaled. 72/ These earnings are available 
for delivery to the exchange proponent when title to the offered land 
has been accepted. 73/ Prior to 1962, it was necessary to obtain 
Department approval for bipartite or tripartite exchanges, but 

full authority to approve the use of both procedures was restored 

to the chief in January 1964. 74/ The use of both authorities is to 

be limited to "key properties" and is not to be employed as a broad- 
scale means of land acquisition. 75/ 


b. Weeks Law Exchange Act of March 3, 1925. 76/ 
(1) Statutory provision. 


By Act of March 3, 1925, Congress amended Section 7 of the 
Weeks Act of March 1, 1911, to provide as follows: 


With the approval of the National Forest Reservation 
Commission as provided by this section and section 515 
of this title, and when the public interests will be 
benefited thereby, the Secretary of Agriculture is 
authorized, in his discretion, to accept on behalf 

of the United States title to any lands within the 
exterior boundaries of national forests acquired under 
said sections which, in his opinion, are chiefly 
valuable for the purposes as therein stated, and 

in exchange therefor to convey by deed not to exceed 
an equal value of such national forest land in the 

same State, or he may authorize the grantor to 

cut and remove an equal value of timber within such 
national forests in the same State, the value in 

each case to be determined by him. Before 

any such exchange is affected, notice of the con- 
templated exchange reciting the lands 

involved shall be published once each week for four 
successive weeks in some newspaper of general 


B2i/io Id: 
fs/ Jd. 
74/ FSM § 5430.3 (1966). 
wo/ Id. 


76/ Act of Mar. 3, 1925, ch. 473, 43 Stat. 1215;16U.S.C. § 516 
(1964) (the bill enacted was designated H.R. 11886). 
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circulation in the county or counties in which 
may be situated the lands to be accepted, and 

in some like newspaper published in any county 
in which may be situated any lands or timber to © 
be given in such exchange. Timber given in such 
exchanges shall be cut and removed under the 
laws and regulations relating to such national 
forests, and under the direction and supervision 
and in accordance with the requirements of the 
Secretary of Agriculture. Lands so accepted by 
the Secretary of Agriculture shall, upon accept- 
ance, become parts of the national forests within 
whose exterior boundaries they are located, and 
be subject to all the provisions of sections 480, 500, 
513-519, and 521 of this title. 


(2) Historical setting. 


In the course of purchases of forest lands by the National 
Forest Reservation Commission under its Weeks Act authority, 
tracts of land were often obtained which were commingled with 
lands privately owned or checkerboarded with lands in private 
ownership. 77/ The government had purchased about 2,350,000 
acres under its Weeks Act authority, but by reason of their 
peculiar surveys, going back in some instances to colonial times, 
the lands acquired by the government were very irregular in 
shape. 78/ And in many cases, these acquired forest lands con- 
tained small areas chiefly adapted to farming, while privately 
owned lands adjoining these areas were frequently chiefly adapted 
to timber production. 79/ However, in his opinion of March 21, 
1924, the Attorney General advised the Secretary of Agriculture 
that the General Exchange Act of March 20, 1922, discussed supra, 
was applicable only to public land forests and not to lands acquired 
under the Weeks Act. 80/ This prompted the immediate introduction | 
of bills to fill this hiatus in the exchange authority of the Secretary. 81) 
At that time there were Weeks Act forests in 19 states scattered 
throughout the White Mountains and the Southern Appalachians 
extending into Arkansas and Alabama. 82/ 


771/' H.R. Rep. No. 1301, 68th Cong., 2d Sess. 2 (1925). 
78/ Id. at 2-3. 

PN Bi a Se RN ee 

80/ 34 Op. Att'y Gen. 132 (1924). 

81/ E.g., H.R. 10681 (1924). 

82/ H.R. Rep. No. 1301, supra note 74 at 2. 
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(3) Major characteristics. 


The government lands or timber that may be exchanged 
are (a) national forest lands, or timber thereon, acquired under 
the Weeks Act, (b) national forest lands, or timber thereon, ac- 
quired in prior Weeks Act exchanges, and (c) such other federal 
lands, or timber thereon, that have by law been given Weeks Act 
status, 83 / i.e., subject to the Weeks Act. 84 / As pointed out 
above, this exchange authority applying generally to Weeks Act 
forest lands was required to fill the gap in the Secretary's au- 
thority created by the 1924 opinion of the Attorney General 
limiting the applicability of the General Exchange Act of 1922 to 
public land forests. 


Lands to be acquired are limited to nonfederal lands 
within (a) the exterior boundaries of national forests, or (b) 
approved Weeks Act purchase units, or (c) areas designated by 
special act of Congress, or (d) other areas approved by the 
National Forest Reservation Commission for acquisition of 
lands. 85/ Such lands must be chiefly valuable for the pur poses 
of the Weeks Act or meet the requirements of any special act of 
Congress. 86/ 


The exchange must be approved by the National Forest 
Reservation Commission. 87/ The House Committee on Agri- 
culture concluded its report on H.R. 11886 with the following 


83/ Examples of federal lands with Weeks Act status are (1) 

land donated to the United States under the provisions of section 

7 of the Clarke-McNary Act (16 U.S.C. § 569), (2) lands acquired 
through interchange with the Department of Defense under the Act 
of July 26, 1956 (16U.S.C. § 505a), and (3) acquired lands coming 
under the provisions of the Act of Sept. 2, 1958 (16 U.S.C. § 52la). 
FSM § 5430.12 (1966). 


84/ H.R. Rep. No. 1301, supra note 77 at 2; 66 Cong. Rec. 3860 
(1925); FSM § 5430.12 (1966). 


85/ FSM § 5430.12 (1966). 
86/ Id. 


87/ The membership and functions of the Commission are dis- 
cussed pp.228-29 = infra. 
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remark: 'Inasmuch as the proposed bill makes the exchanges 
subject to the approval of the Commission, it is thought by the 
committee that it is fully safeguarded.'' 88/ This is one im- 
portant distinction between the Weeks Act and the General Ex- 
change Act of 1922. Though under both acts the exchange must 
be in the public interest, under the latter act as amended, the 
Secretary of Agriculture is lodged with sole discretion to make 
this determination. 


The lands, or lands and timber, being exchanged must be 
within the same state. This provision is also consistent with 
a similar requirement in the General Exchange Act. 


The nonfederal lands to be acquired in the exchange must 
be at least of equal value to the land or timber granted. 89/ 
This provision is consistent with a similar requirement in the 
General Exchange Act inserted to safeguard the interests of the 
government which had formerly suffered under the administration 
of the lieu land selection act of 1897. 


The legislature of the state wherein the lands to be acquired 
are located must have consented to acquisition of the lands by | 
the United States. 90/ This requirement is not included in the | 
General Exchange Act. | 


The status of the acquired lands is controlled by section 9 
of the Weeks Act which provides that acquisition by the United 
States is not to be defeated because of located or defined rights- 
of-way, easements, and reservations which in the opinion of the 
Secretary of Agriculture and the National Forest Reservation 
Commission do not interfere with the use of the lands so en- 
cumbered for the purposes of the Weeks Act. 91/ Though the 
Weeks Act does not deal with the status of lands offered by the 
United States, the Forest Service Manual notes that: 


88/ H.R. Rep. No. 1301, supra note 75 at 3. 


89/ The term ''value" as used herein means the fair market value 
of the lands, or lands and timber, involved in the exchange. FSM § 
5430.12 (1966). 


90/ Any special provisions in the consent act are applicable and 
must be observed, 


91/ 16U.S.C. § 518 (1964). 
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It is consistent with the spirit of the act for 
the United States in granting out selected 
lands to make such reservations of timber, 
minerals, or rights-of-way as are found to 
be in the public interest. 92/ 


c. Title IIl, Bankhead-Jones Farm Tenant 
Act of July 22, 1937, as amended. 93/ 


(1) Statutory provisions. 


Title III of the Bankhead Jones Act, as amended, 
originally entitled ''Retirement of Submarginal Land," provided 
in section 31 the following mandate to the Secretary of Agri- 
culture: 


The Secretary is authorized and directed to 
develop a program of land conservation and land 
utilization, in order thereby to correct malad- 
justments in land use, and thus assist in con- 
trolling soil erosion, reforestation, preserving 
natural resources, protecting fish and wildlife, 
mitigating floods, preventing impairment of dams 
and reservoirs, conserving surface and subsurface 
moisture, protecting the watersheds of navigable 
streams, and protecting the public lands, health, 
safety, and welfare, but not to build industrial 
parks or establish private industrial or commer- 
cial enterprises. 94 / 


92/ FSM § 5430.12 (1966). 


93/ Act of July 22, 1937, ch. 517, Title Ill, § 32, 50 Stat. 
525; Act of July 28, 1942, ch. 531, 56 Stat. 725; Act of Sept. 
27, 1962, Pub. L. No. 87-703, Title I, § 102(b),(c), 76 Stat. 
607; Act of Oct. 23, 1962, Pub. L. No. 87-869, § 7, 76 Stat. 
1157; 7 U.S.C. §§ 1010-12 (1964) (the bill enacted was designated 
H.R. 7562). 


94/ The specific reference to ''submarginal land and land not 
primarily suitable for cultivation" contained in the Act as 
originally enacted was deleted by the 1962 amendment (76 Stat. 
607) to promote the more economic use of lands of all kinds. 
Conference Rep.,.H.R. No. 2385, 87th Cong., 2d Sess. (1962). 
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Section 32(c) of the Act, as amended, delegated the following 
specific authority to the Secretary of Agriculture: 95/ 


To sell, exchange, lease, or otherwise dispose 
of, with or without a consideration, any property 
so acquired, under such terms and conditions as 
he deems will best accomplish the purposes of ©: '« 
sections 1010-1013 of this title, but any sale, ex- 
change, or grant shall be made only to public 
authorities and agencies, and only on conditions 
that the property is used for public purposes: 
Provided, however, That an exchange may be . 
made with private owners and with subdivisions - 
or agencies of State governments in any case where 
the Secretary of Agriculture finds that such exchange 
would not conflict with the purposes of sections 1001 - 
1005d, 1006, 1006c-1006e, 1007, and 1008-1029 of 
this title, and that the value of the property received 
in exchange is substantially equal to that of the | 
property conveyed. The Secretary may recommend | 
to the President other Federal, State, or Territorial 
agencies to administer such property, together with 
the conditions of use and administration which will 
best serve the purposes of a land-conservation and | 
land-utilization program, and the President is au- : 
thorized to transfer such property to such agencies. 96/ | 


(2) Historical setting. 


Congressional consideration of the Bankhead- Jones Farm 
Tenant Act of 1937 was prompted in large measure by the issu- 
ance in February 1937 of the ''Report of the President's Committee 


95/ See 36C.F.R. § 213.3(a) (1969) (delegates Title III 
powers to Forest Reserve). 


96/ The reference to "any property so acquired" has refer- 
ence to the authority contained in the original 1937 Act "to 
acquire . . . submarginal land and land not primarily suitable 
for cultivation, '' which was repealed by the 1962 amendment 
(76 Stat. 607). The proviso pertaining to exchanges with pri- 
vate owners was added by the 1942 amendment (56 Stat. 725). 
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on Farm Tenancy.'' 97/ The Report focused upon the rapidly 

|. deteriorating condition of the American agricultural population 

' which was showing an increasing tendency to descend the agri- 

. cultural ladder from landowner to tenant, from tenant to laborer, 
_ and from laborer to welfare case. 98/ In identifying the causes 
of the far-reaching farm problem, the President's Committee 
had reference, inter alia, to the over half million farm families, 
whether tenants or owners, who occupied land (approximately 
95-100 million acres) and who were incapable, under any system 
of farming, of maintaining an adequate standard of living. 99/ 
The Committee pointed to the following as one of the reasons 

for the deplorable state of affairs: 


Restrictions in the homestead policy led to the 
creation in some regions of units too small for 
economical operation, and our systems of dis- 
posing of public land included no adequate measures 
for preventing occupancy of inferior land or develop- 
ment of land speculation and tenancy. 100/ 


The Committee urged that the long-range solution to the problem 
was the retirement of substandard lands which, due to lew pro- 
ductive capacity, were incapable of supporting families on a rea- 
sonable level and were contributing so materially to the de- 
pression of all farm prices.101/ 


(3) Major characteristics. 


The first part of section 32(c) authorizes the exchange 
of Title III lands,102/ only to "public authorities and agencies" 
and only for "public purposes." Since the original purpose of the 
97/ H.R. Doc. No. 149, 75th Cong., Ist Sess. 1-28 (1937). 
98/ Id. at2;H.R. Rep. No. 586, 75th Cong., lst Sess. 1 (1937). 
99/ H.R. Doc. No. 149 supra note 97 at 4, 17. 
100/ Id. at 6. 
101/ Id. at 18. See H.R. Rep. No. 586, supra note 95 at 6-7; 


H.R. Rep. No. 1065, 75t Cong., Ist Sess. 2 (1937). 


102/ Generally, the Title III lands administered by the Forest 
Service are those within the National Grasslands and Land 
Utilization Projects. FSM § 5430.13 (1966). See SOr4.GVra Rk. 


footnote continued 


SA 


Act was to remove such substandard lands from private owner- 
ship, 103/ Congress was careful to limit the exchange authority 
in this respect. Deeds transferring the selected Title III lands 
(to the public bodies involved) must provide that the lands will 
continue to be used for public purposes and contain a clause pro- 
viding for the reversion of title to the United States if and when 
the land ceases to be used for public purposes. 104/ 


As distinguished from the General Exchange Act of 1922 
and the Weeks Law Exchange Act of 1925, there is no requirement 
that the land acquired in an exchange with a public body must be 
at least of equal value to the government land granted. The Act 
merely specifies that such exchange be ''under such terms and 
conditions as he [the Secretary of Agriculture] deems will best 
accomplish the purposes of this title.'' The Forest Service 
Manual interprets this to mean that the value of the offered land 
to be conveyed to the government does not necessarily have to 
equal that of the selected Title III land "if there are sound public 
reasons for exchanging on a less-than-equal-value basis." 105 / 


The 1942 amendment to the Act provided that exchanges 
with private owners and subdivisions or agencies of state govern- 
ments may be made where the Secretary of Agriculture finds that 
"such exchange would not conflict with the;purpose of the Act." 106/ 
The purpose of this provision was to facilitate the consolidation of 
ownership and administration of the land utilization and grazing 
area projects established under Title IV of the Act. 107/ Many cases 


note 02, continued: 


§ 213.1(b) (1969). No lands set apart and reserved from the 
public domain for use, administration, and disposition in ac- 
cordance with the provisions of Title III of the Act may be ex- 
changed under said Act without the approval of the Secretary of 
the Interior, Exec. Order No. 8531, 5 Fed. Reg. 3539 (1940). 
See FSM § 5435.5 (1966). 


103/ E.g., H.R. Rep. No. 586, supra note 98 at 7; H.R. Rep. 
No. 1065, supra note 101 at 7. 


104/ FSM § 5430.12 (1966). | : 
105/ FSM § 5430.13 (1966). 

106/ 56 Stat. 725. 

107/ H.R. Rep. No. 2278, 77th Cong., 2d Sess. 1 (1942). 
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existed where there was a difficulty administering without trespassing, 
)where isolated tracts remained in private ownership or where private 
owners could not operate because they were cut off by the government 
SE quisition of surrounding lands. The 1942 amendment was intended 
/to afford a means of better management of the Title III lands and to 

| remove inequities that had developed as to individual owners. 168 / 
|The exchanges made pursuant to the 1942 amendment, unlike the 

) exchanges with public bodies, do not require that a stipulation for 
continued public use b¥ inserted in the deed conveying the selected 
jland since such exchanges are not limited by the amendment to those 
|for public purposes. 109/ The 1942 amendment further provided the 
| requirement "'that the value of the property received in exchange is 
‘substantially equal to that of the property conveyed. 109/ 


| The law as originally enacted (section 44 of Title IV) required 
‘that the United States reserve three-fourths of its mineral interests 
\when disposing of lands. This was repealed in 1961. 108/ The present 
| Forest Service policy regarding lands being exchanged by the United 

| States is to convey such lands subject to any outstanding rights and 
‘such reservations as are found to be in the public interest or 

\ specifically required by law. 102/ Lands may be acquired by exchange 
| subject to such reservations or outstanding rights as will not unduly 
jinterfere with management of the lands for the purposes set forth in 

| Title III of the Act. Such reservations and outstanding rights will be 
‘taken into account in determining the value of the lands affected by 
|them. 113/ It is further the declared policy of the Forest Service that 
jit, in the absence of a reasonable showing that offered lands contain 


|109/ It is perhaps significant that the amendment was enacted during 
|awar period, as several Congressmen expressed their understanding 
that this would permit the exchange of submarginal land for land 
juseful for military purposes. 88 Cong. Rec. 6458, 6525 (1942). 


jibo/ 56 Stat. 725. 


J1LL/ Act of Aug. 8, 1961, Pub. L. No. 8751276, StStStats8 318. 
)112/ FSM § 5430. 3; Item 6 (1966). 
(18/ Id. 
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valuable minerals, an exchange proponent insists upon reserving the | 
minerals, or is required to do so by state or local laws, the United 
States will, to the extent feasible, reserve the minerals in com- 
parable areas of the selected lands. 114/ 


As distinguished from the General Exchange Act of 1922 and 
the Weeks Law Exchange Act of 1925, the Bankhead-Jones Act does 
not require that the offered and selected lands be located within the 
same state. However, by Act of September 2, 1958, 115/ it was 
specified that nonpublic lands within national forests (but not within 
the official limits of towns or cities) ''which were or hereafter are . ,, 
transferred to the Forest Service . . .are made subject to the Weeks} 
Act, as amended." By order of the Acting Secretary of Agriculture 
published January 6, 1959, the Forest Service was assigned the 
"protection, management and administration under Title III of the 
Bankhead-Jones Farm Tenant Act (7 U.S.C. 1010-1012), of lands 
under the administration Department . . .''116/ Thus it would 
appear that with one limited exception 117/, all nonpublic Title III 
lands within the national forests are subject to the exchange 
strictures of both the Bankhead-Jones Farm Tenant Act and the 
Weeks Law Exchange Act of 1925 (which, for example, requires 
that exchanged lands be within the same State). Title III lands 
within National Grasslands and Land Utilization Projects are 
exchanged under the authority of the Bankhead-Jones Act, supra, 
and are not affected by the Weeks Law Exchange Act. 


Exchanges in which the selected Title III land has a public 
domain status must be approved by the Bureau.of Land Management 
and patents covering such selected land are issued by BLM. 118/ 


114/ Id. This policy is apparently applicable to all exchanges where | 
reservations are contemplated. Id. 


115/ Act’of Sept. 2, 1958, Pub. L. No. ‘85-862, 72 Stat..1571; 
16U.S.G. § 52la (1964), 


116/ 19 Fed. Reg. 74, 75 (1954). . 


117/ The only apparent exception to the Forest Reserve jurisdiction | 
relates to certain nursery projects described in Exec. Order No. 1051) 
of January 26, 1954 (19 Fed. Reg. 467) which are administered by 
the Soil Gdiservation Service. 19 Fed. Reg. 984 (1954). 


118/ FSM § § 5430.13, 5435.5 (1966). 
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d. Department of Agriculture Organic Act of 
Apgust 3, 1956. 119/ . 


(1) Statutor rovision. 


The Department of Agriculture Organic Act of 1956 Lee eas 
| in pertinent part, as follows: 


(a) The Department of Agriculture is authorized 
to acquire land, or interest therein, by purchase, 
exchange or otherwise, as may be necessary to carry 
out its authorized work: Provided, That no acquisition 
shall be made under this authority unless provision 
is made therefor in the applicable appropriation or 
other law. 


(2) Historical setting. 


Prior to the enactment of this section of the Otganic Act 

| of 1956, most of the agencies of the Department of Agriculture were 

\ without basic authority to acquire lands by purchase, exchange, or 

) otherwise. 120/ The major exceptions tothis were the Forest Service 

) and Soil Conservation Service for which certain authority existed in 

| substantive law. 124/ This absence of general acquisition power 

| meant that such authority had to be inserted in the annual appropriations 
) acts. 


(3) Major characteristics. 


The act permits, in those cases where authority had not 
already existed, the acquisition of land, or interests therein, by 
| purchase, exchange, or otherwise, as may be necessary to carry 
| out the authorized work of the Department. 


wera@/ Act of Aug. 3, 1956, ch. 950, § 11, 70 Stat. 1034;.7.U.S.C. 
§ 428a (1964) (the bill enacted was designated H.R. 11682). 


—420/ Hearings Before the House Comm. on Agriculture:omthe: 
Organic Act of 1956, 84th Cong., 2d Sess. 37 (1956). 


‘AB4/ Ja. 
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Unlike the General Exchange Act of 1922 and the Weeks Law | ji 
Exchange Act of 1925, the exchange. authority of the Organic Act of een 
1956 contains virtually no limitations or restrictions, except that no ad 
acquisition shall be made under its authority unless provision is made} jis 
therefor in the applicable appropriation or other law. 1aQ/ Itis t'¢ 8 
to these latter Laws that reference must be made to determine what, nae 
if any, conditions are placed upon the Department's exchange authority) {ir 
hereunder. | ti 


e. Forest Service Omnibus Act of October 23, 1962. 24n 


(1) Statutory provision. 


Under the terms of the Forest Service Omnibus Act of 1962, 
Congress granted, .:inter alia, the following exchange authority to 
the Secretary of Agriculture: 


Where lands under the jurisdiction of the Forest 
Service have been acquired and are being administered 
under laws which contain no provision for their 
exchange, the Secretary of Agriculture may convey 
such lands and in exchange therefor may accept on 
behalf of the United States title to any lands which in 
his opinion are suitable for use in connection with 
activities of the Forest Service. The value of the 
lands ee conveyed by the Secretary of Agriculture shall 
not exceed the value of the lands accepted by him. 


(2) Historical setting. 


Prior to the enactmant of this provision the Secretary of 
Agriculture had no general power to exchange certain acquired 
lands under the jurisdiction of the Forest Service for which no 
exchange authority existed. 12#/ The Forest Service had many 


See Id. 


/ | 
148/ Act of Oct. 23, 1962, § 1, 76 Stat. 1157; 16 U.S.C. § 558a (1964), 


/ S. Rep. No. 1803, 87th Cong., 2d Sess. 3 (1962). 4 


ro) 
¥ 
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| tracts of land located outside of national forest boundaries which had 

| been acquired under the Act of March 3, 1925, 125/ as amended, 126// 

_ and several emergency relief acts of the 1930's. Due to the pattern 

| of settlement and development or due to changing administrative or 

_ resource management needs, development of some of these acquired 

| tracts no longer served the purposes or needs of the Forest Service, 

| whereas another site in a different location might be badly needed. 1244, 
|| However, prior to enactment of the above statute, it required special 

| legislation to take advantage of the opportunities to exchange these 
lands for tracts better suited for administrative use or for private 
lands within the national forests suitable for national forest purposes. 12B// 


(3) Major characteristics . 


| With the act of October 23, 1962, and the other exchange laws 
previously enacted, the Forest Service has general authority to 
exchange essentially any lands under its jurisdiction. 129/ However, 
there are certain withdrawal actions and other special circumstances 

| that prevent exchanges of particular lands. National forest lands 

| reserved from the public domain may also be withdrawn from 

entry or selection for other purposes under several federal laws 

{ (e.g., section 24 of the Federal Power Act), and lands so withdrawn 

| are not subject to exchanges until the withdrawal is revoked or 

imodified. 130/ Additionally, lands in a valid mining claim are not 

subject to exchange as long as the claim is maintained. 43k / 


m25/ 43 Stat. 1133; 16 U.S.C. § 555 (1964). 
| 126/ Act of Apr. 24, 1950, § 13, 64 Stat. 86. 


|127/ S. Rep. No. 1803, 87th Cong., 2d Sess. 3 (1962); Hearings on 
aH. F R. 12434 Before the House Subcomm. on Forests of the Comm. on 
Agriculture, 87th Cong., 2d Sess. 91-92 (1962). 


1128/ Eight such special laws were enacted between 1949 and 1962. Id. 
(129/ FSM$§ 5430.1 (1966), 


1130/ Id. Acquired lands having value for hydroelectric power 
development purposes will not be exchanged except with FPC 
, concurrence. Id. 

13y 1a. 


eee him 


Further, lands added to the national forests under section 9 of | 
the act of June 7, 1924, 132/ which have not been fully released | 
from dual jurisdiction and management with the Department of 
Defense cannot be exchanged.133/ There are also special acts 
applicable to particular national forests which restrict the exercise 
of the exchange authority. 134/ Finally, certain lands transferred | 
to the Forest Service for administration, pursuant to transfer 
agreements between the Department of Agriculture and the Tennessee| 
Valley Authority cannot be exchanged or otherwise disposed of by | 
the Forest Service. 135/ . 


The 1962 exchange act, like the General Exchange Act of 1922 | 
and the Weeks Law Exchange Act of 1925, requires that the value of 
the land conveyed by the Secretary of Agriculture should not exceed | 
the value of the land received in the exchange. 136/ However, unlike) 
the General Exchange Act and Weeks Law Exchange Act, no pro- 
vision is made that the exchanged lands must be restricted within | 
the same state, that the exchanged lands must be within the exterior | 
boundaries of national forests, that reservation of rights is 
acceptable, or that the public interest must be benefited thereby. 


132/ 43 Stat. 655;16U.S.C. § 471(b) (1964). 
133/ FSM § 5430.18 (1966). 


134/ E.g., Shipstead-Newton-Nolan Act of July 10, 1930, 46 Stat. 
1020, as amended, 16 U.S.C. § 577-577h (1964). 


135/ Opinion, Off. of the Gen. Counsel, Mar. 22, 1965. The terms 
of the transfer order may control the status of the land. 


136/ See FSM § 543.7 (1966) for procedures regarding pxchangiaay 
for administrative sites. 
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f, Interchange Act of July 26, 1956. 137/ 


(1) Statutory provision. 


By Act of July 26, 1956, Congress authorized the interchange 
jjof lands between the Department of Agriculture and the military 
departments of the Department of Defense, providing as follows: 138/ 


The Secretary of Agriculture with respect to national 
forest lands and the Secretary of a military department 
with respect to lands under the control of the military 
department which lie within or adjacent to the exterior 
| _ boundaries of a national forest are authorized, subject 
| to any applicable provisions of the Federal Property 
{ and Administrative Services Act of 1949, as amended, to 
interchange such lands, or any part thereof, without 
reimbursement or transfer of funds whenever they shall 
determine that such interchange will facilitate land 
management and will provide maximum use thereof for 
authorized purposes: Provided, That no such interchange 
of lands shall become effective until forty-five days 
(counting only days occurring during any regular or 
special session of the Congress) after the submission 
to the Congress by the respective Secretaries of notice 
of intention to make the interchange. 


(2) Historical setting. 


| The bill was submitted to Congress by the Secretary of 
Agriculture on grounds that ''author ity for the interchange of lands 
joetween these Departments is entirely inadequate" and that 


137/ Act of July 26, 1956, ch. 736, § 1, 70 Stat. 656; 16 U.S.C. 
|} 505a (1964) (the bill enacted was designated S. 2572). 


138/ 16 U.S.C. § 505a (1964). 


- 229 = 


Authority to exchange or transfer federally 
owned land administered by these two Departments 
will provide improved service to the public through 
facilitating increased efficiency of administration 
and protection, and eliminating or decreasing 
undesirable duplication and intermingling of 
jurisdiction. . ..139/ 


The Secretary pointed out that the Department of Defense in 
its flood control, reservoir construction, and military activities 
sometimes administers land partly or wholly within national forest 
boundaries and often intermingled with land of national forest status. 
Occasionally such land is no longer needed by the Defense Dep rtment 
and it may be administered more efficiently and economically by 
transfer to national forest status and Department of Agriculture 
administration. 140/ On the other hand, the Department of 
Agriculture sometimes controls national forest land which is more 
valuable for national defense activities. 141./ 


(3) Major characteristics. 


No interchange of lands may become effective until 45 days 
after the submission to the Congress by the respective Secretaries 
of notice of intention to make the interchange. The Senate Committee 
on Agriculture and Forestry was the first to consider the bill 
(S. 2572) and it recommended approval of the bill as submitted, 142/ 
i.e., without the 45 day provision. When the bill reached the floor 
‘of the Senate, it became apparent it would not be passed by the 
representatives of one party who favored continued congressional 
oversight of such transfers. 143/ As a result, the 45-day notice 


139/ S. Rep. No. 2152, 84th Cong., 2d Sess. 2 (1956). 
140/ H.R. Rep. No. 2747, 84th Cong., 2d Sess. 13 (1956). 
141/ Id. 

142/ S. Rep. No. 2152, 84th Cong., 2d Sess. 2 (1956). 
143/ 102 Cong. Rec. 10563 (1956). 
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»rovision was included to keep control within the Congress. 144/ 
\s amended, the bill easily passed the Senate. 145/ 

| The interchange act of 1956 by its terms appears to apply to 

\\ll national forest lands, public and acquired. Subsequent to the 
joassage of S. 2572, as amended, by the Senate, the House Subcommittee 
of the Committee on Agriculture considered S. 2572 as passed by the 
senate and its House twin, H.R. 11895. 146/ Prior to its consideration 
joy the House subcommittee, Representative Engle, Chairman of the 
‘douse Committee on Interior and Insular Affairs, forwarded a letter 

so the Chairman of the House Committee on Agriculture, noting 

several exceptions to the bill. 147/ In the first place, he concluded 
that the bill apparently applied to both acquired and public domain | 
‘lands under the jurisdiction of the respective departments. If this 

iwere the case, Chairman Engle objected to the bill since it would 

effect changing the status of public-domain lands in a transfer to 
jacquired land status, adding this conclusion: 


This would take such lands out of the jurisdiction 
of the public-land mining and mineral-leasing laws 
as well as other public land laws at a time when the 
demands for maximum multiple use of the resources 
of the public domain are at an unprecedented peak. If 
and when such lands become excess to the using 
agency, they would become subject to the Federal 
Property and Administrative Services Act rather than 
to disposition under the public-land laws. 148 / 


447 1a. 
45 aa. 


)146/ Hearings on' H.R. 11895 and S. 2572 Before the Subcomm. on 
Eorests of the House Comm. on Agriculture, 84th Cong., 2d Sess. 
L-13 (1956). 


a7 / Id. at 12-13. 
48 / Id. at 12. 


males 


Representative Engle suggested that the word ''acquired"' be inserted 
at the appropriate places in the bill to prevent confusion, 149/ but his 
objection was not even discussed nor was his suggested change 
adopted. 150/ 


Representative Engle's second point of concern related to the 
effect of S. 2572 upon his own pending bill (subsequently enacted as 
the Defense Withdrawal Act of 1958) 151/ which would requi re 
an act of Congress for the withdrawal of in excess of 5,000 acres 
of public domain for defense purposes. It appeared to 
Representative Engle that S. 2572 permitted the Department of 
Defense to skirt his proposed act by acquiring, through interchange 
with the Department of Agriculture, lands that would otherwise require | 
an act of Congress. 152/ Again, however, Representative Engle's | 
objection was apparently overlooked during hearing. 153/ 


2. General Acquisition Statutes. 
a. Weeks Act of March 1, 1911, as amended. 154/ 


(1) Statutory provisions. 


Sections 4 and 5 of thé Weeks Act create the National Forest 
Reservation Commission, as follows: 15'5/ 


The National Forest Reservation Commission shall 
consist: of the Secretary of the Army or as an alternate, 


149/ Id, at 13. 


150/ Id. 
151/ 43 U.S.C. §§ 155-158 (1964). 


152/ House Hearings Before the Subcomm. on Forests of the Comm. on 


Agriculture on H.R. 11895 and S. 2572, 84th Cong., 2d Sess. 13 (1956). 
153/ Id. at 1-13. 


154/ Act of Mar. 1, 1911, ch. 186, 36 Stat. 961, a8 amended; 
16 U.S.C. §§ 513-19 (1964). 


155/ 16U.S8.C. § 513 (1964). 
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the Chief of Engineers of the Army, the Secretary of the 
Interior, the Secretary of Agriculture, and two Members 
of the Senate, to be selected by the President of the 

Senate and two Members of the House of Representatives, 
to be selected by the Speaker, and is authorized to consider 
and pass upon such lands as may be recommended for 
purchase as provided in section 515 of this title, and to 
fix the price or prices at which such lands may be 
purchased, and no purchases shall be made bf any lands 
until such lands have been duly approved for purchase by 
said commission. The members of the commission shall 
serve as such only during their incumbency in their 
respective official positions, and any vacancy on the 
commission shall be filled in the manner as the 

Original appointment. It shall report annually to Congress 
through its president, not later than the first Monday 

in December, its operations and expenditures in detail, 
during the preceding fiscal year. 


Section 6 of the Weeks Act authorizes the Secretary of 
jAgriculture to determine the lands to be considered for purchase, as 
jfollows: 156/ 


The Secretary of Agriculture is authorized and 
directed to examine, locate, and recommend for purchase 
such forested, cut-over, or denuded lands within the 
watersheds of navigable streams as in his judgment may 
be necessary to the regulation of the flow of navigable 
streams or for the production of timber and to report 
to the National Forest Reservation Commission the 
results of such examination; but before any lands are 
purchased by the commission said lands shall be 
examined by the Secretary of Agriculture, in 
cooperation with the Director of the Geological Survey, 
and a report made by them to the commission showing 
that the control of such lands by the Federal Government 
will promote or protect the navigation of streams or by 
the Secretary of Agriculture showing that such control 
will promote the production of timber thereon. 


154 160U.S.C. § 515 (1964). 
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Section 7 of the Weeks Act authorizes the Secretary of 
Agriculture to purchase the lands, conditioned upon the consent of 
the state legislature, as follows: 157/ 


The Secretary of Agriculture is authorized to 
purchase, in the name of the United States, such 
lands as have been approved for purchase by the 
National Forest Reservation Commission at the 
price or prices fixed by said commission. No deed 
or other instrument of conveyance shall be accepted 
or approved by the Secretary of Agriculture under 
this section until the legislature of the State in which 
the land lies shall have consented to the acquisition 
of such land by the United States for the purpose of 
preserving the navigability of navigable streams. 


Section 8 of the Weeks Act requires approval of the title by the 


Attorney General, as follows: 158/ 


The Secretary of Agriculture] may do all things 
necessary to secure the safe title in the United States 
to the lands to be acquired under section 513-519 and 
521 of this title, but no payment shall be made for any 
such lands until the title shall be satisfactory to the 
Attorney General and shall be vested in the United 
States. 


And Section 9 of the Weeks Act permits purchase of lands 


subject to rights-of-way, easements, and reservations, as follows: 159/) 


157/ 16U.S.C. § 516 (1964). The exchange proviso in $516 was added 
by Act of Mar. 3, 1925, ch. 473, 43 Stat. 1215, discussed supra. 


Such acquisition by the United States shall in no 
case be defeated because of located or defined rights 
of way, easements, and reservations, which, from 
their nature will, in the opinion of the National Forest 
Reservation Commission and the Secretary of Agriculture, 


16 U.S.C. § 517 (1964). 


L5Y 16.0 4S.C.-§ 518 (1964)? 
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in no manner interfere with the use of the lands 

| so encumbered, for the purpose of sections 480, 

| 500, 513-519, and 521 of this title. Such rights 

| of way, easements, and reservations retained by 

i the owner from whom the United States receives 
title, shall be subject to the rules and regulations 
prescribed by the Secretary of Agriculture for their 
occupation, use, operation, protection, and 
administration, and such rules and regulations shall 
be expressed in and made part of the written 
instrument conveying title to the lands to the United 
States; and the use, occupation, and opevation of 
such rights of way, easements, and reservations 
shall be under, subject to, and in obedience with 
the rules and regulations so expressed. 


(2) Historical setting. 


The Act of March 3, 1891, as amended, 160/ authorized 

\the President to set apart and reserve public domain lands as national 
\forests. This Act served the states west of the Mississippi where 
|public lands were plentiful quite well but left a void insofar as the 
nonpublic land states east of the Mississippi were concerned. Thus 
\the first decade of the twentieth century saw the introduction of such 
|bills as H.R. 10456 and H.R. 10457, authorizing and directing the 
\Secretary of Agriculture to acquire for national forest purposes, 

|by purchase or gift, lands more valuable for the regulation of stream 
|flow than for other purposes and situated on the watersheds of 
navigable streams in the Southern Appalachian Mountains and the 

‘White Mountains 161/ These bills immediately raised the constitutional 
)question of whether Congress had the power to authorize the purchase 
of land for national forests. This question was certified to the House 

| Judiciary Committee which determined that Congress was without 

such delegated power, though noting as dictum that the;purchase of 
‘lands to aid navigation would appear to fall within the scope of the 
commerce clause. 162/ This holding by the House Judiciary Committee 


160/16 U.S.C. § 471 (1964). 
161/ 45 Cong. Rec. 8997 (1910). 
| 162/ 45 Cong. Rec. 8997-9007 (1910). 
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prompted the alteration of the original bills in an attempt to bring 
them within the ambit of the commerce power. The result: was the 
Weeks Act of 1911. 163/ 


(3) Major characteristics. 


The Weeks Act applies only to lands situated within the watershed 
of navigable streams. 164/ As originally enacted, the Act authorized ! 
the Secretary of Agriculture, with the approval of the National Forest 
Reservation Commission, to purchase lands to promote the regulation 
of the flow of navigable streams. 165/ The change in emphasis fcom 
the original bills authorizing the creation of national forests to the 
Weeks Act authorizing the regulation of the flow of navigable streams 
failed to satisfy many Congressmen who had Constitutional doubts 
about the statute. 166/ These Congressmen argued (1) that the real 
intent of the bill, i.e., the creation of national forests, remained 
unchanged and (2) that there was not an established and substantial 
relationship between the creation of forest reserves and the 
conservation and improvement of the navigability of a river, sufficient 
to bring the act within the constitutional ambit of the commerce 
clause. 167/ Congressmen supporting the bill argued that a valid 
relationship between forestation and stream flow did in fact exist. 168/ 


163/ See, specifically, section 6 thereof, 16 U.S.C. § 515 (1964). 
164/ 16°, SuGeal ion (1964). 
165/ 36 Stat. 962. 


166/ H.R. Rep. No. 1036, 61st Cong., 2d Sess. 9-17 (1910) (views of 
the minority); 45 Cong. Rec. 8984-85, 8989-90, 8994-96 (1910) (House 
of Representatives); 46 Cong. Rec. 2578 (1911) (Senate). 


167/ Id. 


168/ H.R. Rep. No. 1036, supra note 166, 3-8; 45 Cong. Rec. 
8975-76, 8986, 8987 (1910); 46 Cong. Rec. 2576 (1911). Many 
Congressmen supporting the bill expressed their disdain for "'constitutiona 
hairsplitting,''e.g., 45 Cong. Rec. 9017 (1910); 46 Cong. Rec. 2588, 
2595 (1911). 
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i There were also differences as to what the eventual aoat of the bill 
\ would be. 169/ These issues were highly disputed in the House of 
, Representatives where the bill passed by a narrow margin. 170/ 

| The Senate, however, had less problem with the bill, 171/ 


By Act of June 7, 1924, 172/ Congress expanded the scope of 
the Secretary's authority under section 6 of the Weeks Act, authorizing 
and directing the Secretary to examine, locate, and recommend such 
forested, cut-over, or denuded lands within the watersheds of navigable 

streams as in his judgment may be necessary to the regulation of the 
flow of navigable streams or for the production of timber." 178/ 

The purpose of the bill was to promote the acquisition of denuded lands 
on the lower portions of the watersheds of navigable streams whose 
restoration to timber::growth was deemed essential. 174/ Any 
constitutional inhibitions were apparently allayed by endorsement of 
the bill by the Solicitor of the Department of Agriculture. 175/ 

It was reasoned that since forest pruchases would still be limited to 
the watersheds of navigable streams, no new constitutional issues 
were raised. 176/ The constitutionality of the Weeks Act, as amended, 
has been affirmed on judicial review. 177/ 


169 Compare 45 Cong. Rec. 8989, 9020 (1910); 46 Cong. Rec. 2583-84 
(1911), with 45 Cong. Rec. 8976, 9024 (1910). 


170/ 45 Cong. Rec. 9027 (1910). 

171/ 46 Cong. Rec. 2602 (1911). 

172/ Act of June 7, 1924, ch. 348, § 6, 43 Stat. 654. 
173/ 16 U.S.C. § 515 (1964) (emphasis added). 

174/ H.R. Rep. No. 439, 68th Cong., Ist Sess. 6 (1924). 
i75/ Id. at ¥. 

176 14, 


177/ E. fiu,,, Young v. Anderson, 160 F.2d 225, 226 (D.C. Cir. 1947); 
Coggeshall v. U.S., 95 F.2d 986, 989 (4th Cir. 1938). 
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The Forest Service Manual provides that, in the absence of 
special stipulations, funds appropriated under. the Weeks Act for land 
purchase will be used primarily to buy those tracts required to meet 
important administration, conservation, or other public needs or to 
consolidate existing national forest lands. 178/ Clearly, the . «+4 
amendment of the language by Congress in the original Weeks Act to 
permit it to pass constitutional muster did not defeat the central purpose 
of the predecessor bills to provide a system for the creation of national | 
forests by acquisition. 


Though lands should be acquired free.of reservations if ia 
possible, 179/ acquisition of national forest lands by the United States 
under the Weeks Act is not defeated because of located or defined - 
rights of way, easements, and reservations which in the opinion of 
the National Forest Reservatim Commission and the Secretary of 
Agriculture do not interfere with the use of the encumbered lands for 
the purposes of the Weeks Act. 180 Grantors of land may exercise 
such reservations only under regulations prescribed by the 
Secretary. 181 / Lands being purchased as sites for administrative or 
research facilities will not be acquired subject to reserved or outstanding 
rights which might interfere with contemplated Se ate of the land 
by the Forest Service. 182/ 


Before lands may be purchased under the Weeks Act, the 
legislature of the state in which they are located must have consented | 
to the acquisition of lands by the United States for the purposes of I i 
the Weeks Act. 183/ The consenting acts of some states contain special 
provisions or conditions which must be carefully observed. 184/ 


178/ FSM § 5420.31 (1967). 

179/ FSM § 5420.31, Item 5 (1967). 
180/ 16U.S.C. § 518 (1964). 

181/ Id. FSM §§ 5420.11, 5470 (1967). 
182/ FSM § 5420.31, Item 5 (1967). 
183/ 160U.S.C. § 516 (1964). 

184/ FSM § 5420. 11 (1967). 
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The Department of Agriculture and the National Forest 

Reservation Commission have established the policy of concentrating 

land purchases under the Weeks Act in designated ''purchase units.'"' 185/ 
These are areas of predominantly forest and watershed lands which 
have been examined and foundito qualify under the law, and in which 
purchase of lands for national forest purposes is feasible and 
) desirable. 186/ Lands proposed for purchase under this Act must be 
/within an approved purchase unit unless the Commission makes an 
-exception for justifiable reasons. 187 / 


Lands are to be purchased at the lowest priceiobtainable by 
reasonable negotiations. 188/ Prices paid for land should not exceed 
current market value of the property as determined by appraisal. 189/ 
)The only excéptionsto this policy are (1) where there is an urgent and 
\special public need for the property, and (2) the difference between the 
)appraisal value and the lowest offered price does not exceed estimated 
}costs to the government of condemning the property. 190/ 


| It has been held that where the state gives its consent to the 
jacquisition of land for a forest reserve under the Weeks Act, the United 
\States has constitutional authority to condemn land desired for such 
\reservation in accordance with section 7 of the Weeks Act. 191/ The 
\Forest Service Manual declares, however, that it is the longstanding 
jpolicy of the Forest Service that condemnation will not be used to 
jacquire lands that the owner is not willing to sell. 192/ Exceptions are 


ues/ 1a. 

/186/ Id. See 16 U.S.C. §519 (1964) re disposal of agricultural lands located therein. 
187/ Id. See FSM § 5420.31, Item 2 (1967). 

188/ FSM § 5420.31, Item 4 (1967). 

189/ 14, 

190/ Id. | 

191/ U.S. v. Graham & Irvine, 250 F. 499 (D. Va. 1917). 

192/ FSM § 5420.31, Item 7 (1967). 


2239s 


occasionally made with the approval of the Chief of the Service and 
the Secretary when the owner refuses to sell at a fair price a 
particular tract of land, .or a partial interest in a tract of land, 
urgently needed for a specific impatant public purpose. 193/ When 
after diligent search no owner can be found who is able to convey good: 
title to needed land, or interest therein, condemnation action with the 
consent of the vendor may be undertaken to vest satisfactory title to 
optioned lands in the Government upon the advice of the Office of the 
General Counsel that, in its opinion, title acceptable to the meliere 
General cannot be obtained by deed. 194/ 


Land purchases are effected on the basis of willing negotiations 
between the Government and the landowner and a resultant meeting of 
minds on price and conditionss 195/ This meeting of minds will be set 
out in an option or purchase agreement. 196/ The courts have recognize!’ 
the validity of option agreements consummated under the Weeks Act, | 
and have further held that a party to such an option contract cannot be 
later heard to complain at a condemnation suit instituted thereunder of 
the price per acre established in the option agreement. 197/ 


b. Clarke-McNary Act of June 7, 1924. 195/ 
(1) Statutory provision. 7 


Section 7 of the general reforestation act of June ae 1924, 
authorizes the Secretary of Agriculture to receive donations of 
certain lands, as follows: 198/ 


To enable owners of lands chiefly valuable for 
the growing of timber crops to donate or devise such lands 


_ 
Ne) 
x 


Id, | 
‘Id. ne 3 | | | 
FSM § 5420.31, Item 7 (1967). 
Id. | 
197/ Wachovia Bank & Trust Co. v. U.S., 98 Fi-2d 609 (4th Cir. 1938). | | 


198/ Act of June 7, 1924, ch. 348, §7, 43 Stat. 654; 16 U.S.C. §°569 
(1964) (the bill enacted was designated H.R. 4830). 


199, 16U.S.C. § 569 (1964). FF 


<0 
& 


| 


— 
Ne) 
a 


— 
Ne) 
& 
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to the United States in order to assure future timber 
supplies for the agricultural land other industries of 
the State or for other national forest purposes, the 
Secretary of Agriculture is authorized, in his 
discretion, to accept on behalf of the United States © 
title to any such land so donated or devised, subject 

to such reservations by the donor of the present 

stand of merchantable timber or of mineral or other 
rights for a period not exceeding twenty years as the 
Secretary of Agriculture may find to be reasonable 
and not detrimental to the purposes of this section, 

and to pay out of any moneys appropriated for the 
general expenses of the Forest Service the cost of 
recording deeds or other expenses incident to the 
examination and acceptance of title. Any lands to 
which title is so accepted shall be in units of such 

size or so located as to be capable of economical 
administration as national forests either separately 

or jointly with other lands acquired under this 
Sectiem, or jointly with an existing national forest. 
All lands to which title is accepted under this section 
shall, upon acceptance of title, become national forest 
lands, subject to all laws applicable to lands acquired 
under sections 513, 515, and 521 of this title. In the 
sale of timber from national forest lands acquired 
under this section preference shall be given to applicants 
who will furnish the products desired therefrom to meet 
the necessities of citizens of the United States engaged 
in agriculture in the States in which such national 
forest is situated. All property, rights, easements, 
and benefits authorized by this section to be retained 
by or reserved to owners of lands donated or devised to 
the United States shall be subject to the tax laws of 
the States where such lands are located. 


(2) Historical setting. 
Prior to the enactment of § 7 of the 1924 Act, the Secretary 


of Agriculture was without authority to accept bequests or gifts 
_of timberland from private landowners, and therefore special 
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legislation had been required to permit acceptance. 200/ The House 
Report on H.R. 4830 stated as follows: 201/ . 


Where such lands can be economically administered 
and would make desirable additions to the national 
forests, it appears desirable to encourage this form 
of acquisition. 202/ 


(3) Major characteristics. 


Tracts subject to reservations for periods longer than 20 years 
from the date of the deed to the United States cannot be accepted under 
this Act. HrR. 4830 as reported out of the House Committee on 
Agriculture did not contain any time limitation regarding the 
reservation by the donor of timber, mineral, and other rights. 203/ 
Nor did it contain the last sentence which requires that all rights 
retained by or reserved to the owners of the land donated or devised 
to the United States shall be subject to the tax laws of the state(s) where | 
located. 204/ Serious objection to section 7 arose during the debate | 

-on the House floor on the grounds that landowners could use section 7 
to avoid paying local and state taxes by giving their timber land to the 
United States, while at the same time retaining all the benefits of the 
land by reserving all valuable rights thereto. 205/ This inspired 
the amendment of section 7 limiting the reservation period to 20 years 
and specifying that such reserved rights would be subject to state 
tax laws. 


To be acceptable under the terms of this Act, the Forst Service 
states that the ''major portion" of a tract of land must be chiefly 
valuable for growing timber. _206/ A minor portion may be rangeland, 
permanent bushland, alpine, barren, or otherwise unsuitable for timber 
production. 207/ 


209 H.R. Rep. No. 439, 68th Cong., Ist Sess. 7 (1924). 

20Y Id. 

202/ Id, at 2-3. 

203/ Id. | 

204/ Id. Sg: | 

205/ 65 Cong. Rec. 6978, 6981, 6987-88 (1924). ] 

206/ FSM § 5420. 12 (1967). | : . 

207/ Id. 
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Lands donated under this act may be inside or outside existing 

i national forests, provided that they are so located as to be capable of 

| - economical administration. 208/ Lands accepted under this Act have 

| the same status as Weeks Act lands. They are national forest lands 
and subject to Forest Service rules and regulations, whether inside 

| or outside national forest boundaries. 209/. Those lands situated within 
proclaimed boundaries of the national forests become a part of that 

| forest, while those outside of national forests may be added toa 

| national forest by order of the Secretary of Agriculture pursuant to 

|) section II of the Weeks Act. 210/ 


| Pursuant to the act of March 3, 1925, as amended, 211/ the 

| Forest Service possesses a limited power to accept donations ons of land 
| for any national forest or experimental purpose under the following 
terms: 


Where no suitable Government land is available for 
national forest headquarters, ranger stations, dwellings, 
or for other sites required for the effective conduct of 
the authorized activities of the Forest Service, the 
Secretary of Agriculture is authorized to purchase 
such lands out of the appropriation applicable to the 
purpose for which the land is to be used, and to accept 
donations of land for any national forest or experine ntal 
purpose: Provided, That such lands may be acquired 
subject to such reservatims and outstanding: interests 
as the Secretary determines will not interfere with 
the purpose for which acquired: Provided. further, 

That not to exceed $50, 000 may be expended in any 
one fiscal year pursuant to this authority. 


| 209 14. 
)209/ 14. 
(210/ 16 U.S.C. §521 (1964). 


menl/ Act of Mar. 3, 1925, ch. 457, § 5, 43 Stat.’ 1133; Act of 
‘Apr. 24, 1950, ch. 97, § 13, 64 Stat. 86; Act of June 20, 1958, 
(Pub. L. No. 85-464, § 9, 72 Stat. 218; 16 U.S.C. § 555 (1964). 
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c. Department of Agriculture Organic Act of 
_ August 3, 1956. 212/ 


(1) Statutory provision. 


The Department of Agriculture Organic Act of 1956 provides, 
in pertinent part, as follows: 


(a) The Department of Agriculture is authorized 
to acquire land, or interest therein, by purchase, 
exchange or otherwise, as may be necessary to carry 
out its authorized work: Provided, That no acquisition 
shall be made. under this authority unless provision 
is made therfor in the applicable appropriation or 
other law. 


(b) Appropriations for the Department of 
Agriculture which are available for the purchase of 
land may be expended for options to purchase land: 
Provided, That not to exceed $1 may be expended 
for each option to purchase any particular tract or 
tracts of land unless otherwise provided in 
appropriation or other law. 213/ 


(2) Historical setting. 


Prior to the enactment of part (a) of this section of the Organic 
Act of 1956, most of the agencies of the Department of Agriculture were 
without basic authority to acquire lands by purchase, exchange, or 
otherwise. 214/ Themajor exceptions tothis were the Forest Service 
and Soil Conservation Service for which certain authority existed in 
substantive law. 214/ This absence of general acquisition authority 


meant that such authority had to be inserted in the annual appropriations : 


acts. 


212/ Act:of Awg. 3, 1956, ch. 950, § 11, 70 Stat.. 10343:7 U.S.C. 
§ 428a (1964) (the bill enacted was designated H.R. 11682). 


213/ 70U.S.C. § 428a (1964). 


214/ Hearings Before the House Comm. on Agriculture on the Organic 
Act of 1956, 84th Cong., 2d Sess. 37 (1956). 


215/ Id. 
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Prior to the enactment of part (b) of this section of the Organic 
Act of 1956, there was no general authority for the Department of 
Agriculture to expend moneys for option contracts, thus necessitating 
that this authority be inserted in each annual appropriation act. Absent 
such authority, options which had required consideration from the 
government were technically not enforcible. 216/ 


(3) Major characteristics. 


This statute provides a general acquisition authority to carry 
out the authorized work of the Department of Agriculture provided that 
no acquisition may be made under it unless provision is made therefor 
in the applicable appropriation or other law. 421%/ The section on 
Administrative Provisions, Forest Service, of each appropriation act 
usually implements this authority. 218/ 


216/ Hearings Before the House Comm. on Agriculture on the Organic 
Act of 1956, supra note 214 at 37. | 

217/ Another acquisition statute requiring an appropriation to make it 
effective is the Act of Sept. 21, 1944, ch. 412, § 213, 58 Stat. 737, 

16 U.S.C. § 526, which provides as follows: 


There are authorized to be appropriated for expenditures 
by the Forest Service such sums as may be necessary for 
the investigation and establishment ofwater rights, including 
the purchase thereof or of lands or interests in lands or 
rights-of-way for use and protection of water rights 
necessary éarbeneficial in connection with the administration 
and public use of the national forests. 


218/ FSM § 5420.13 (1967). 
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The general acquisition authority of August 3, 1956, is used as 
the authority for purchase of administrative sites, or administrative 
sites and buildings, so long as the appropriation act for the fiscal 
year in which the purchase obligation is incurred contains a provision 
implementing the act of August 3, 1956. 219/ In the event that the 
applicable appropriation act does not provide for implementation of 
the Act of August 3, 1956, the Forest Service uses the more limited 
authority contained within the Act of March 3, 1925, as amended, 220) / 
for the purchase of administrative sites. 441 / 


3. Specific Acquisition Statutes. 


In addition to the general acquisition statutes discussed above, 
Congress has enacted numerous specific acquisition statutes when the 
proposed transaction in question could not be effected by the Secretary 
of Agriculture in compliance with the terms of the general statutes. 
Following are but two examples of such specific statutes. 


| 


an Spruee Knob - Seneca Rocks National Recreation 
Area Act of September 28, 1965. 442/ 


This act authorized the Secretary of Agriculture to establish 
the Spruce Knob-Seneca Rocks National Recreation Area within and 
adjacent to the Monongahela National Forest in West Virginia and to 
publish notice of the designation in the Federal Register. Section 3 
of the act provided for the acquisition of lands as follows: 


Sec. 3(a). The Secretary shall acquire by purchase 
with donated or appropriated funds, by gift, exchange, 


249/ Ia. 


220/ Act of Mar. 3, 1925, ch. 457, § 5, 43 Stat. 1133; Act of 
Apr. 24, 1950, ch. 97, § 13, 64 Stat. 86; Act of June 20, 1958, 
Pub. L. No. 85-464, § 9, 72 Stat. 218; 16 U.S.C. § 555 (1964) 
(discussed supra). | 
221 / FSM § 5420.13 (1967). 


222 / Act of Sept. 28, 1965, Pub. L. No. 89-207, 79 Stat. 843; | 


16 U.S.C. §§ 460p-460p-5 (Supp. III, 1965-1967). 


= 2467. 


condemnation, transfer from any Federal agency, or 
otherwise, such lands, waters, or interests therein 
withimtheeboundaries of the recreation area as he 
determines to be needed or desirable for the purposes 
of this Act. For the purposes of section 6 of the Act 
of September 3, 1964 (78 Stat. 897, 903), the 
boundaries of the Monongahela National Forest, as 
designated by the Secretary pursuant to section 2 of 
this Act, shall be treated as if they were the 
boundaries of that forest on January 1, 1965. Lands 
waters, or interests therein owned by the State of 
West Virginia or any political subdivision of that 
State may be acquired only with the concurrence of 
such owner. - 

(b) Notwithstanding any otherpprovision of law, 
any Federal property located within the boundaries 
of the recreation area may, with the concurrence of 
the agency having custody thereof, be transferred 
without consideration to the administrative jurisdiction 
of the Secretary for use by him in implementing the 
purposes of this Act. 

(c) In exercising his authority to acquire lands by 
exchange the Secretary may accept title to non-Federal 
property within the recreation area and convey to the 
grantor of such property any federally owned property 
in the State of West Virginia under his jurisdiction. 


(1) Purchases and condemnation. 


The language of the act differs from that of prior statutes for 


Point Reyes, Fire Island and Canyonlands by expressly authorizing 
"condemnation". As discussed previously, however, the authority 
to ''condemn"' was implied in those earlier statutes. The language 
of the act authorizing ''transfer from any Federal agency". . "with 
the concurrence of the agency having custody thereof" is similar to 
provisions of earlier special acts such as Point Reyes, Fire Island 
and Canyonlands. The Spruce Knob act makes it clear that such 
tzansfers may be ''without consideration! 


(2) Exchanges. 


The provision of section 3(c) authorizes the Secretary of 


Agriculture to acquire lands within the recreation area by exchanging 
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any federally owned property in the State of West Virginia under his © : 
jurisdiction, The language differs from the Point Reyes, Fire Island | 
and Canyonlands acts relating to exchanges by the Secretary of the 
Interior, which clearly restricted the exchanges to lands of equal | 
value. No such restriction appears in the Spruce Knob act. 


b. Act to authorize the acquisition of lands in | 


Superior National Forest, Act of June 22, 
1948. 223/ 


By this act, Congress authorized the Secretary of Agriculture 
to acquire lands within certain described areas in northern Minnesota 
for.a wilderness-canoe area in Superior National Forest. The public | 
lands in the area had originally been withdrawn by Congress in 
1930, 224/ and the purpose of the 1948 act was to permit the | 
acquisition of private lands by purchase, and the condemnation or 
exchange to protect and more effectively administer the publicly | 
owned lands. Since initially established by Congress in 1930, over | 
1,000,000 acres of public lands set aside were maintained as a 
roadless area, but approximately 72,000 acres within the aarea were 
being developed. The purpose of the 1948 act was to permit the 
acquisition of these private in-holdings to preserve the wilderness 
character of the region. The Committee warned that ''a delay of ) 
even 1 year will see additional private construction within the area 
with air-borne materials, which will both detract from the public 
value of the region and increase the cost of later acquisition.'"' 225/ | 


(1) Purchase and condemnation. | 
Section 1 of the 1948 act provided as follows: | 


publicly owned lands within certain parts of the area 


To protect and administer more effectively the | 
described in section 577 of this title, and to | 
: | 


223/ Act of June 22, 1948, ch. 593, §§ 1, 4, 62 Stat. 568, as | 
amended, 16U.S.C. §§ 577c, 577f (1964). 

224/ 46 Stat. 1020, 16U.S.C. § 577 (1964). 

225/ H.R. Rep. No. 2186, 80th Cong. 2d Sess. (1948). 


—=—+- 
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accomplish certain public purposes explicit and 

implicit in sections 577a and 577b of this title, 

the Secretary of Agriculture is authorized and directed 
to acquire any lands or interest in lands, and 
appurtenances thereto, situated within the area 
described in section 577a of this title, where in his 
opinion development or exploitation, or the potentialities 
for development or exploitation, impair or threaten to 
impair the unique qualities and natural features of the 
remaining wilderness canoe country: Provided, however, 
That under the authority of sections 577c - 577h of this 
title, no continguous tract of land in one ownership, not 
exceeding five hundred acres in the aggregate, shall be 
condemned if on June 22, 1948 it is encumbered with a 
structure or structures of a permanent type suitable 

for human occupancy and if the owner thereof files 
written objections before expiration of the time for 
answering the petition in the proceedings. 


As enacted in 1948, the act precluded condemaation of certain 
occupied lands under 500 acres. This limitation was removed by 
Congress in 1961, 226/ so that thereafter the Secretary of Agriculture 
was authorized to condemn any lands in the area. The purpose of 
the amendment was stated by the House Agriculture Committee as 
follows: 


Since adoption of the Shipstead-Nolan Act in 1930, 
the lake area of Minnesota on the Canadian borders which 
is part of the Superior National Forest has been recognized 
as a unique recreational area which should be preserved 
in its unspoiled condition for the use of this and future 
generations. In 1948, and in 1956, Congress authorized 
an appropriation of funds for the purchase of privately 
owned lands within this area, Virtually all of these 
lands have now been acquired, except those which must be 
obtained by condemnation and this bill will permit the 
condemnation of the remaining privately owned lands within 
the unique area and authorize appropriation of the money 
to make such purchases, 227/ 


226/ Act of Oct. 4, 1961, Pub. L. No. 87-351,.75 Stat. 772; 
m6OU.S.C. § 577c (1964). 


227/ H.R. Rep. No. 1109, 87th Cong., lst Sess. (1961). 
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(2) Exchanges. 


Section 4 of the 1948 act authorized the Secretary of Agriculture 
to make exchanges of lands of the United States within the boundaries of 
the Shipstead-Nolan Wilderness area fornonfederal lands also within — 
the area which are more suitable for public ownership, management, 
and use. While of limited nature, this 1948 amendment was deemed 
necessary because of a prohibition in the 1930 Shipstead-Wolan Act 
against the disposal of federal land within the area which had been 
contrued to preclude exchanges therein. 228/ 


In effectuating exchanges under the act, the Secretary of Agricultur| 
was directed to proceed under the ''provisions of the Act of March 20, 
1922 (42 Stat. 465), as amended, or the provisions of the Act of 
March 3, 1925 (43 Stat. 1215).""@@9 These acts, the General Exchange — 
Authority of 1922 230/ and the Weeks Act 288/ have been discudsed 
in detail supra. 232/ 


228/ H.R. Rep. No. 2187, 80th Cong. 2d Sess. (1948). 


229/ 16 U.S.C. § 577£ (1964). 
230/ 16 U.S.C. §§ 485, 486 (1964). 
231/ 16 U.S.C. § 516 (1964). 
232/ See pp. 203-219sapra. 
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4. Procedure. 233/ 


a. Exchange. 
(1) Preliminary negotiations. 


Negotiations for exchanges may be initiated either by a 
landowner ("proponent") 234/ or by the Forest Service. 235/ 
The proponent should be the owner of the offered land or be in 


|) the process of acquiring or have a firm contract to acquire it. 236/ 


The purpose of negotiations is to reach a mutually satisfactory 
agreement, within the limits of authorization and policy, for ex- 


change of the offered and selected tracts ''on terms as favorable 


to the United States as are consistent with fair dealing between 
the government and the landowner." 237/ 


At the outset of any preliminary discussion, the proponent 


| should be fully informed of the necessary steps and requirements 
of the exchange procedure, of the probable time required for 
‘completion, and of the expenses he will be required to incur. 238/ 


The following points should be covered: (1) the responsibility of 
proponent to furnish title evidence 239/ vested in the United 


|| States, to remove any objectionable title defects, to publish notice 
(of the exchange and to procure necessary revenue stamps to be 
| affixed to his conveyance to the United States; (2) the reservations 


and outstanding rights affecting both the offered and selected lands 
and the Secretary's regulations, if applicable; 240/ and (3) pro- 
visions of cutting agreement, if applicable. 241/ The condition 


of the proponent's title should also be ascertained, if possible, 


233/ + The procedures utilized by the Forest Service to effect land 


ownership adjustments are set forth in the Forest Service Manual ( 


(FSM) and the Forest Service Handbook (FSH) from which the 


following analysis is derived. 
234/ Proponents may be individuals, or their legally appointed 
representatives, or corporations or associations legally qualified 


|| to deal in real property. FSM § 5432.2 (1966). Exchanges may also 
| be made with local public bodies or agencies, provided local statute 
'authorizes such transactions. Id. 

(235/ FSM § 5432.2 (1966). 

meo6/ Id. 

(237/ FSM § 5432.1 (1966). 

6238/ FSM § 5432.31 (1966). 


FSM §§ 5437.2, 5437.21 (1966). 


/ 
.240/ See FSM § 5432.33 (1966). 
/ 


FSM § 5432.31 (1966). 
ES a4 ie 


during these preliminary discussions. 242/ If the proponent 
has title evidence covering the land he proposes to offer, it 
should be requested for review; or, failing this, he should be 
urged to procure at least a preliminary title report. 243 / 


Though it is not deemed advisable during such negotia- 
tions to have the proponent make a definite written offer, it is 
desirable to have the proponent submit the proposal informally 
in writing to the Forest Supervisor, generally describing the 
proposed offered land and selected land and/or timber. 244/ 

No national forest land on which there are permitted occupancies 
or on which there are valid claims will be recommended for ex- 
change unless arrangements satisfactory to the permittees or 
claimants can be made with the proponent to continue such oc- 
cupancies or to relocate them elsewhere. 245 / In all General 
Exchange Act cases, the county records must be searched to 
determine if mineral locations have been filed in the selected 
lands or on lands from ‘which selected timber will be cut. 246 / 
No land embraced by such claim may be selected unless the claim- 
ant has relinquished his claim to the United States, or unless the 
claim has been found to be invalid. 24¢7/ No timber upon un- 
patented mining claims will be designated for selection unless the 
claimant has executed a waiver, or the United States has surface 
rights under the Multiple Use Mining Law of July 23, 1955, 248/ 
as amended. 249 / Ors 


These preliminary discussions should enable the Forest 
Service officer to determine whether there is a reasonable chance 
of reaching agreement in values, thus justifying detailed field 


242/ Id: 
243/ Id. 
on a 


244/ Id. 

245 / FSM § 5435.11 (1966). 

246/ Id. | 

a4ii./ Id. 

2487 69 Stat. 367-73. 

249 | 30 U.S.C. §§ 601, 603, 611-15. FSM § 5435.11 (1966). 
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examinations and appraisals. 250/ They should allow him to 
decide if there appear to be reasonable grounds for future 
agreement sufficient to justify further expense to work out the 
transaction, 261/ If there is reasonable assurance that an ex- 
change can be negotiated and that the proponent can and will 
deliver satisfying title, land examinations and appraisals are 
undertaken, #22/ It is recommended that each party conduct 
its own independent examination. 253 / 


(2) Final negotiations--offer. 


After appraisals have been made the Forest Service is 
prepared to enter into final negotiations which include mutual 
agreement as to the lands or timber each party will exchange, 
as well as consideration and full understanding of all conditions 
and requirements imposed by either party. 2>4/ It is specifically 
stipulated by the Forest Service Manual that detailed information 
regarding the basis of evaluation or amount of resources in- 
fluencing appraisals or decisions should not be divulged to the 
proponent or to the public. #53/ When negotiations result in 
mutually acceptable agreements, a written land- exchange offer 
should be executed. 256/ 


An offer (proposal) to exchange lands and/or timber 
within the national forests, national grasslands, or land utiliza- 
tion projects should be filed with the District Ranger or Project 
Manager responsible for administration of the land involved. 257/ 
If the offered and selected properties are situated in more than 
one national forest, the offer may be filed with the Regional 
Forester having jurisdiction. 258/ The offer should be a clear, 


250/ FSM § 5432.32 (1966). 
251/ Id, 
252/ FSM § 5432.4 (1966). 


253/ Id. An exception may be acceptable (if approved in ad- 
vance by the Chief) in some land-for-land exchanges with public 
agencies. Id. 

254/ FSM § 5432.5 (1966). 


255/ Id. 


256/ Ia. 


257/ FSM § 5434 (1966). The form of a land exchange offer is 
illustrated at FSM § 5434.2 (1966). 


258/ Id, 
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accurate, and complete statement of the exchange as finally 

negotiated, setting forth the description of the affected lands 
and any proposed reservations, exceptions, or conditions, if 
any. 259 / 


It should be fully understood by the proponent that the 
exchange offer is not a contract and that there are thus no 
mutually enforceable obligations upon the parties until the 
selection (for land) is approved or permission to cut (timber) 
is granted by the Secretary of Agriculture. 260/ The same 
condition exists in exchanges of acquired lands prior to the 
execution of the deed to the proponent. 261 / Exchange offers 
may be rejected by Forest Service officers when they are not 
in accord with provisions of law or policy, or when the public 
interest will clearly not be benefited by the proposed transaction. 
A decision denying an application for an exchange is not applicable 
under the Secretary's appeal regulation. #62 / 


(3) Review of land exchange offer. 


When the Forest Supervisor determines that the ex- 
change is desirable and in the public interest, he will forward to 
the Regional Forester (1) the report and property appraisals 
with his recommendations, (2) the Land Exchange Offer, and 
(3) the Land Exchange Cutting Agreement, if any. 263/ 


Even though newspaper publication is accomplished in 
all exchange cases, the Manual states that it is desirable, as 
a matter of public relations, to keep county officials advised 
of acceptable exchange proposals. 264/ This is deemed important 
since many exchanges could have a "significant impact upon 
county tax revenues and income from the 25-percent fund, 265/ 
Personal contact between Forest Service personnel and county 


2597 Id. 
260/ FSM § 5434.1 (1966). 
261/ Id. 

262/ FSM § 5434 (1966). 
2'63/ FSM § 5435.1 (1966). 


264/ FSM § 5435.12 (1966). But state law requiring such notice is of t 
no effect. Marie Scott and Bd. of County Comm'rs, A-2 6309 (Interion 
Dec., Nov. 28, 1951). 
265/ Id. 
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officials is encouraged. 266/ Though protests or objections 
do not necessarily prevent the government from proceeding 
with exchanges, they will be considered in all cases, and an 
earnest attempt will be made to reconcile them before pro- 
ceeding with the transaction. 267 / 


Upon receipt of the exchange report and appraisal from 
the Forest Supervisor, the Regional Forester obtains a formal 
written review by a qualified appraiser of his staff. 268/ The 
Regional Forester must approve all land exchanges, including 
those recommended to the Chief. 269/ In those cases requiring 
approval by the Chief, 270/ and upon decision by the Regional 
Forester that the exchange is desirable and in the public interest, 
the case is forwarded to the Washington office. 273/ The Re- 
gional Forester's letter is to contain a written section clearly 
stating the public benefits to be derived from the proposed adjust- 
ment. £/2/ Separate justification is required for the offered and 
selected land, .2713/ And in Weeks Act exchanges, the timber 
and/or watershed benefits to be derived must be set forth. 274/ 
In those cases approved by the Regional Forester or his Deputy 


266/ Id. 


267/ Id. 
268/ FSM § 5435.21 (1966). 
269/ Id. 


270/ The responsibilities and delegation of the Chief, Forest 
Service, Regional Forester, Forest Supervisor, District 
Ranger, and Project Manager are set forth in FSM §§ 5430.4, 
5430.41-43 (1966). 


271/ FSM § 5435.23 (1966). 


272/ FSM § 5435.23a (1967). The complete format for the 
letter is set forth inthe FSM. Id. 


273/ Id. 
274/ Id. 
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under delegated authority, 275/ a specified form and maps 

must be submitted to the Washington Office. 276/ Exchanges 
involving the selection of Title II] Bankhead- Jones Farm Tenant 
Act land that has public domain status are transmitted to the 

Chief for approval in the usual manner. 277/ On receipt of the 
Chief's approval, the Regional Forester advises the District 
Manager of BLM of the pending exchange, describing the lands 
involved and requesting approval of the public domain status land 
for selection, 278/ When approval has been received, the ex- 
change proceeds i in the usual manner. a79 / The Regional Forester 
requests issuance of patent by BLM of such lands when the General 
Counsel has found title to the offered land to be satisfactorily 
vested in the United States. 280/ 


Upon receipt of an exchange case in the Washington 
Office, the report and appraisal are reviewed by the various 
divisions concerned. Z#1/ If the transaction is determined to be 
"in the public interest and in accordance with current exchange 


275/ The Regional Forester, Deputy Regional Forester, or 
Acting Regional Forester is delegated the following exchange 
authority: 


Reviewing and approving land-for-land exchange 
appraisals and final offers under the General Exchange 
Act, the Bankhead-Jones Farm Tenant Act and other 
exchange authorities (except the Weeks Law Exchange 
Act and administrative site cases covered by FSM § 
5431.7) when the estimated fair market value of the 
offered land does not exceed $50,000 and the selected 
acreage does not exceed 640 acres. This delegation 
does not include land-for-timber exchanges (FSM § 
5430.40, item 2). [FSM § 5430.42, item 9 (1969).] 


276/ FSM § 5435.23b (1967). 
277/ FSM § 5435.25 (1967). 
278/ Id. 
279/ Id. 
280/ 14. 


281/ FSM § 5435.3 (1966). 
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policies,'' the case is approved, 282/ Further procedure is 
determined by the particular Act under which the exchange is 


perfected as indicated below. 


In Weeks Law Exchange Act cases, the Chief's office 

endorses or rejects the case, 283/ If endorsed, the Chief will 
present the exchange to the National Forest Reservation Com- 
mission for approval. 284/ In a Weeks Law exchange involving 
nonfederal land for government timber, the Chief is authorized 
to give preliminary approval; this step reserves the selected 
stumpage for the exchange pending action by the National Forest 
Reservation Commission. 285 / 


In General Exchange Act and other exchange cases, the 
Chief's office notifies the Regional Forester of the approval or 
disapproval. 286/ In direct land-for-timber exchanges, the 
Chief's approval provides authorization for the cutting of the 
selected timber in advance of title acceptance. 287/ In tripartite 
cases, the Chief's approval provides authorization for SOMOS OPE) 
to the credit of the exchange proponent. 288/ 


Notification to the proponent of approval of the exchange 
will be by letter, usually from the Forest Supervisor. 289 / The 
pertinent points in such a letter include the following: (1) notice 
for publication and directions if proponent is to pay for advertising ; 
(2) instruction regarding action to be taken by proponent in con- 
nection with title evidence; (3) deed preparation, execution, and 
revenue stamps; (4) payment of taxes and removal of other items, 
if any; and (5) an offer to provide additional advice or assistance 
if needed, 290 / 

282/ Id. 

283/ FSM § 5435.31 (1966). 

284 / Id. 

285 / Id. 

286/ FSM '§,5435.32 (1966). 

287%/ Id. See FSM § 5438.35 (1966) (title acceptance). 
288 / Id. 

289/ FSM § 5435.6 (1966). 


290/ 14. 
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(4) Substitutions and modifications, 


Substitutions are defined as changes in the individual 
tracts or parcels of land or selected timber; modifications 
are defined as changes in the terms of the original offer, such 
as subsequent discovery of an outstanding right. 291/ 


In General Exchange Act cases, substitutions and modifi- 
cations may be handled by a memorandum from the Regional 
Forester to the Chief clearly stating that such substitution or 
modifications have been administratively considered and are 
agreeable. 292/ The Chief must approve the substitutions or 
modifications except in those cases originally approved by the 
Regional Forester or the Director of the Division of Land Ad- 
justments,. 293/ If substitutions occur after publication has been 
completed, a new exchange notice must be published. 294/ Modi- 
fication may require republishing. 295/ Where substitution or 
modclification of timber areas is concerned, a new informal offer 
must be secured or the proponent advised by letter of the addition 
of lands or the substitution of the new area, and his concurrence 
obtained. 296/ If any changes are made after advertising, the ex- 
change must be readvertised. 297/ 


In Weeks Law Exchange Act cases, all substitutions or 
modifications involving the offered or selected lands which cannot 
be waived under authority granted to the Forest Service by the 
National Forest Reservation Commission must be reapproved by 
the Commission. 298/ Changes of acreage due to resurvey and 
change from one proponent to another do not need reapproval by 
the Commission. 299/ When substitutions involve an amendment 


291 / FSM § 5435.7 (1966). 
292 / FSM § 5435.71 (1966). 
293/ Id, 
294/ Id. 
295/ Id. 
296/ FSM § 5438.23 (1966). 
297/ Id. 
298/ FSM § 5435.72 (1966). 
299/ Id. 
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of a previously executed land exchange agreement, copies of 

such amendments are sent to the Chief. 300/ Changes of selected 
timber areas in Weeks Act cases do not require resubmission 

to the National Forest Reservation Commission. 301/ Copies 

of correspondence indicating changes from the original offer 


are furnished to the Chief. 302/ 


All substitutions or modifications of Bankhead- Jones Farm 
Tenant Act exchanges must be approved by the Chief, the Director 
of the Division of Land Adjustments, or the Regional Director in 
accordance with the delegation of authority for approval of such 
land exchanges. 303 / 


In a case of substitution of the proponent (where, for ex- 
ample, the original proponent did not have, and could not secure, 
title to the land), an effort is first made to deal with the true 
owner of the land. 304/ If the terms of the original offer are 
agreeable to the true owner, an acquiescence agreement is secured 
in writing or a new informal offer is executed. 305/ The proponent 
may be changed up to the point of recordation of the deed to the 
United States. _306/ But if any of the conditions of the original 
offer are modified, the case must be reapproved. 307/ Similar 
procedure is used when title to the offered land passes to other 
parties due to death of the applicant or other reason, 308 / 


5007 Id. 
301 / FSM § 5438.23 (1966). 
302 / Id, 
303 / FSM § 5435.73 (1966). 
304 / FSM § 5435.74 (1966). 
305'/ Id. 
306/ Id. 
307/ Id. 
308/ Id. 
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(5) Publication of notice. 


The General Exchange Act and the Weeks Law Exchange 
Act require publication of notice of a proposed exchange, while 
the Bankhead-Jones Farm Tenant Act and other exchange au- 
thorities discussed supra do not require publication. However, 
it is the policy of the Forest Service to publish notice of ex- 
changes under all exchange authorities in the same manner, ex- 
cept those under the latter authorities with state or local govern- 
ments. 309/ The purpose of the publication is, of course, to 
give persons having valid objections to the exchange or claiming 
an interest in the properties involved an opportunity to be 
heard, 320/ 


In Weeks Act exchange cases, publication is made after 
notification of approval by the National Forest Reservation Com- 
mission. In all other exchange act cases publication is made after 
notification of approval by the Chief, Regianal Forester, or the 
Director, Division of Land Adjustment (consistent with delegation 
of authority of such approvals). 3J%/ Though publication will 
normally be initiated by the Forest Service through the Regional 
Forester or the Forest Supervisor, it is the policy of the Forest 
Service to require the proponents to absorb these costs insofar 
as possible.3}J2_/ Errors in land descriptions or other errors of 
substance make publication necessary. 313/ A change in propon- 
ents is not considered as materially affecting exchange and therefore | 
does not require readvertising. 314/ When readvertising is neces- 
sary, it must meet the original requirements of a correct notice 
published once each week for four consecutive weeks. 315/ The 
newspaper(s) designated must have general circulation in the county | 
or counties in which the offered and selected land or timber are 
situated. 316/ 


‘3097 FSM § 5436.1 (1966). 


310/ Id. 
3L1/ FSM § 5436.2 (1966). 


3L2/ FSM § 5436.5 (1966), Payment of publication costs in land 
exchanges from funds appropriated for the protection and 
management of the national forests is legally and fiscally per- 
missible. Id. 


313/ FSM §§ 5436.2, 5436.6 (1966). 
314/ FSM § 5436.6 (1966). 


315/ Id, 
316 / FSM § 5436.2 (1966). 


| Proof of publication, which consists of an affidavit by 

|| the publisher with a copy of the published notice attached, is 

| normally furnished the Forest Supervisor, who in turn for- 
wards it to the Regional Forester, who in turn sends it to the U.S, 
| Attorney in charge. 317/ 


(6) Protests or objections. 


| Protests or objections made in connection with publica- 

|| tion of notice of a proposed land exchange must be filed with the 
Regional Forester within 30 days of the date of first publication. 318/ 

| The Forester considers the validity of the protest and makes a 

| decision on it within 60 days of receipt. 319 At this juncture, 

{| he must make a decision as to whether or not to consummate the 
exchange. Ina case where there is a protest of consequence, he 

sends a report and recommendation on the necessity for an ad- 

visory public hearing to the Washington office. 326/ Adecision 

of the Regional Forester to consummate an exchange is subject 

to appeal in accordance with the Secretary's regulations on 

appeal, 322/ A decision resulting in denial of the application 

to exchange is not appealable. 322/ If an appeal of the Regional 

Forester's exchange decision is filed within the required time 

after date of the receipt of the decision, he classifies the appeal 

and notifies the parties to the appeal accordingly. 326/ He also 

prepares a statement reviewing the matter and presenting the 

facts and considerations upon which his decision was based. 324/ 


(7) Evidence of title. 


The United States must acquire fee title to lands granted 
to it, subject only to authorized reservations or outstanding 


317/ FSM § 5436.4 (1966). 

318/ FSM § 5436.7 (1966). 

319/. Id. 

320/ FSM_§ 543031 (1966). 

3k / B6C.FsR. § 211.20-211.37 (1969). FSM § 5436.7 (1966). 
322)/ FSM § 5436.7 (1966). 

S23 id. 

324/ Id. 
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rights. 325/ The term ''title evidence" includes all of the 
facts and evidence used or required by the General Counsel 
and the Attorney General to determine the acceptability of 
title to lands being acquired by the United States. 326/ The 
Forest Service Manual refers to the Department of Justice 


Lands Division publication, Standards for the Preparation 
of Title Evidence in Land Acquisition by the United States, 


discussed elsewhere in this report. 327/ 


In transactions where title evidence is to be furnished 
by the exchange proponent, after the Forest Service had ad- 
vised the proponent that his offer has been approved, the Re- 
gional Attorney or Attorney in Charge writes him to request 
the agreed upon title evidence, advising him of the title evidence 
requirements and specifications. 328/ Where the exchange offer 
provides that title evidence will be obtained by the United States, 
the Regional Attorney or Attorney in Charge prepares the re- 
quired information where feasible or else arranges for the pur- 
chase of such evidence from commercial sources. 329/ 


The United States may if it so elects and the action: is 
unobjectionable to the court, acquire title to land offered in 
tripartite exchange cases by judicial proceedings. 330/ Con- 
dermnation will be used only in cases where the proponent is 
unable to convey satisfactory title and is unwilling or unable 
to- incur the expense of so doing and has agreed to the action 
in the offer or in other written form, and the Regional Attorney 
or Attorney in Charge is of the opinion that there is little chance 
that others than the proponent will claim an interest. 331/ Pro- 
vision is also made in tripartite exchanges for the payment out 


325/ FSM §§ 5437.1 (1966), 5420.6 (1967). 
326/ FSM § 5437.1 (1966). 

327/ Id. 

328/ FSM § 5437.22 (1966). 


329/ Id. The Forest Service must arrange to pay for title 
evidence obtained from commercial sources in land exchange 
cases, Id. 


330/ FSM § 5437.3 (1966). 
331/ Id. 
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of the special deposits of outstanding liens on the offered land 
under certain specified conditions. 332)/ 


The Manual requires that in all exchanges, the Regional 
Attorney or Attorney in Charge prepare the draft of deed covering 
the offered lands. 333/ The Regional Forester is responsible for 
a complete check of the deed. 334/ After the review and certifi- 
cation have been made, the deed is sent to the proponent for execu- 
tion and recordation. 335/ In exchanges the proponent is required 
to execute and record his conveyance of the offered land to the 
United States prior to title review by the General Counsel. 336/ 

If the exchange cannot finally be consummated, the proponent is 
entitled to a reconveyance of the offered land. 337/In cases where 
the appraised value of lands offered in an exchange is reduced be- 
cause of trespass or by any reason prior to the date upon which 
the deed conveying title to the offered lands was executed, re- 
corded, and delivered, the exchange can be consummated only if 
the proponent will agree to (1) an appropriate reduction in the 
consideration to be granted for the offered land, or (2) amendment 
of the offer to include additional lands sufficient to bring the 
offered values into balance with the previously agreed considera- 
tion, 398/ 


A file of "title papers'' for each exchange case is assembled 
in Office of General Counsel field offices. 339/ Upon receipt of 
title papers from field offices, the Office of the General Counsel 
will review the title to the lands conveyed to the United States. 340/ 
If it is found that valid title is vested in the United States, the 
General Counsel approves the title and so advises the Chief of 
the Forest Service. 341/ If it is contemplated that improvements 
332 / FSM § 5437.4 (1966). 

334/ FSM § 5437.51 (1966). 

334/ FSM § 5437.52 (1966). 

335/ Id. See FSM § 5437.53 (1966) as to Internal Revenue Stamps. 
336/ FSM § 5437.8 (1966). 

337/ Id. 

338/ FSM § 5438.5 (1966). 

339/ FSM § 5437.63 (1966). 

340/ FSM § 5437. 64 (1966). 


341/ Id. 
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will be constructed on the offered land, the General Counsel 
forwards the title file to the Attorney General for approval, 342 / 


In conveyances of selected lands having an acquired land 
status in exchanges perfected under the Weeks Law Exchange Act 
or Bankhead- Jones Farm Tenant Act, the Regional Attorney or 
Attorney in Charge prepares a draft of deed for the selected 
lands. 348/ The Regional Forester is responsible for a complete 
check of the deed. 344 / The original of the executed deed cover- 
ing the selected land is routed through the Washington Office, 
Region, and Forest to the proponent. 345/ The proponent is ad- 
vised that he should record the deed and the proper county official 
is notified that the land is privately owned and may be placed on 
the tax roll, 346/ 


In conveyances of selected lands having public domain 
status in exchanges perfected under the General Exchange Act 
and Bankhead-Jones Farm Tenant Act, patents are issued by the 
Bureau of Land Management. 347 / 


Deeds conveying selected government land to the exchange 
proponent are executed by the Chief, Deputy Chief, or Director, 
Division of Land Adjustments (according to their delegated au- 
thority). 348/ The deeds are forwarded through the Regional 


Forester to the Forest Supervisor for delivery to the proponent. 349/ 


Patents to selected government land in Alaska and the 16 Western 
States are issued by State BLM offices and transmitted by the 


Regional Forester through the Forest Supervisor to the patentee. 350 /| 


342/ Id. 
343/ FSM § 5437.71 (1966). 
344/ Id, 
345/ Id, 
abel eat 
347/ FSM § 5437.72 (1966). 
348/ FSM § 5437.73 (1966). 
349/ Id, 
350/ Id. 
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(8) Timber cutting rights. 


Selected national forest timber will be delivered, or the 
| right to cut such timber confirmed, as provided by the land 

| exchange offer and/or cutting agreement, upon receipt by the 

| Regional Forester of notices of approval of title to the offered 
lands conveyed to the United States. 343 / 


The Manual provides detailed directions for the admini- 

| stration of selected timber cutting. 352/ In tripartite exchanges, 
_the proponent is entitled to the selected timber when title to the 
offered land is accepted. 353 Thus moneys held in the Land 
Exchange Suspense Fund to the credit of the proponent in a 
tripartite exchange can be released when title has been accepted, 
provided the cash value of timber represented HEBEL has been 
cut and removed by the operator. 354/ 


In direct sale (bipartite) exchanges, where the selected 
timber is not under timber sale contract, the exchange offer 
must be supplemented with an agreement on the specific terms 
and conditions under which the selected timber will be cut. 355/ 
Provisions for cutting in advance of title acceptance are made 
where the proponent supplies bond. 356/ 


b.. Purchases and donations. 
(1) Preliminary procedures. 


When a new "purchase unit'' or an addition to an existing 
unit or national forest is approved, ownership data are assembled 
and a plan prepared. 357/ An ownership record is set up to 
facilitate management t and further acquisition as needed. 358/ A 


350 / FSM § 5437.74 (1966). 
352 / FSM § 5438 (1966). 

353/ FSM § 5438.22 (1966). 
354/ FSM § 5438.25 (1966). 
355/ FSM § 5438.32 (1966). 
356/ FSM § 5438.35 (1966). 


357/ Forest Service Handbook § 5421.11 (1959). [Hereinafter 
cited as FSH.] 
358/ Id. 
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schedule of values for soil and nonappraisable young growth is 
prepared and submitted to the Washington office for approval. 359 / 
It is important to keep such a valuable schedule current. 360/ 


(2) Proposals for sale of land to 
United States. 


The ''Proposal for Sale of Land" indicates 
a voluntary offer of sale. 361/ It (1) furnishes the jussiicadiion for 
incurring the expense of examination and appraisal, and (2) sup- 
plies information necessary for making the examination of the 
tract and retracing its boundaries, and for abstracting the title.362 / 
If properly negotiated, it either (1) determines the final price and 
other conditions of the transaction, (2) so limits them as to greatly 
facilitate the final negotiations, or (3) eliminates from consideration 
lands which are held at unreasonable prices or subject to unreason- 
able reservations. _363/ Personal contact with prospective vendors 
is encouraged to inform them of Forest Service purchase policies 
and procedures, survey practices, and title abstracting. 364/ 


The "Proposal" form should contain (1) the full and correct 
names of all parties of interest in the subject tract; (2) the acreage 
and description of the tract; (3) the price stated in definite terms 
per acre; (4) the general character of the land, including the amount 
and kind of merchantable timber and any other element of value; 
and (5) the terms of outstanding rights and easements. 365/ When 
the land is encumbered, the proponent should be informed that such 
encumbrances must be released before the land is acquired. 366/ 
In addition, the proponent should supply basic title information in- 
dicating the source of his deed, method of acquisition, etc. 367/ | 


359 / FSH § 5421.12 (1959). 
360/ Id. 

361/ FSH 5421.41 (1958). 
362/ Id. 

363/ Ia. 

364/ Id. 


365; FSH § 5421.41 (1958); see FSH § 5421, 42 (1958) for sample 
Beaposal form. 


366/ Id. 
367/ Id. 
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The proposal allows a period of six months for making 
the examination of the land. If this period elapses before - 
a definite offer is made, the proponent should be advised of the 
reasons for the delay. 368/ 


Proposals should be acknowledged promptly and the 
owners informed whether their proposals are accepted for further 
consideration, rejected, or further information requested. 369/ 
The Forest Service Handbook lists six instances for which pro- 
posals should be rejected: 330/ 


1. The proponent is not the actual owner or his 
duly authorized representative. 


2. The land is outside of the area within which 
purchases are authorized. 


3. The price is unreasonable. 


4, The conditions of purchase are such as would 
unduly interfere with management of the land 
or impair its value. 


5. The tract is so isolated from other acquired 
or acquirable land as to prevent reasonably 
early consolidation. 


6. Preliminary examination of records shows 
title to be too defective for direct purchase, 


In large cases, if there is doubt that available funds are sufficient 
for early acquisition or if for other reasons acquisition seems 
questionable, the offer is referred to the Regional Forester with 
appropriate recommendations for acceptance or rejection. 371 / 
368/ Id. 

369/ FSH § 5421.43 (1958). 

370/ Id. 

Bri / id. 
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If a proposal is accepted, the vendor should be in- 
formed of the probabilities for early examination of the land. 372. / 
The tract is then numbered and outlined upon the acquisition map 
of the forest in accordance with the detailed instructions given 
in FSH § 5421.12. 373 / The Supervisor then determines the 
priority of the case and assigns the tract for examination. 374/ 
It is necessary that action on proposals be given careful con- 
sideration (1) to avoid lost time on lands nonactionable because 
of faulty titles, and (2) to acquire lands with acceptable titles with 
a minimum of delay. 375 / 


(3) Proposal to donate land to United 
States. 


A discussion of a proposed donation should reach a clear 
mutual understanding of the conditions and of each party's re- 
sponsibilities. 376 / The donor must pay all taxes which may be- 
come a lien before the deed to the United States is recorded. 374! 
The Forest Service, through General Counsel, procures all neces- 
sary title evidence without expense to the donor, and pays deed- 
recording fees. 378/ 


It is recommended that to avoid misunderstanding and to 
justify expense of title work an informal written offer of donation 
be obtained, including (1) donor's name, address, etc.; (2) county, 
state, legal description, and approximate area of the tract; (3) 
known outstanding rights; (4) reservations, if any, to be made by 
the donor; (5) donor's responsibility for clearing title defects, and 
tax or other liens; (6) Forest Service responsibility for securing 
title evidence, and preparing and recording the deed. 379/ 


372/ Id. 
373/ Id. 
374/ Ia. 
S73 (id: 
376/ FSH § 5421.5 (1958). 
377/ Id. 
378/ Id. 
379/ Id. 
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(4) Tract appraisal for land acquisition-- 
purchases and donations, 


All lands offered for donation are examined and appraised 
in the same manner as any other lands considered for acquisition, 
except that field examination may be less intensive. 380 / The pri- 
mary purpose of the tract report is to give the reviewing officer 
a concise, clear, and complete picture of the land being considered 
for purchase. 381/ The report on donation proposals to be forwarded 
by the Forest Supervisor to the Regional office should include (1) a 
valuation summary; (2) a narrative text covering (a) outstanding and 
reserved rights, (b) the desirability of acquisition of the tract, (c) 
purpose for which tract will be used, (d) recommendations about 
acceptance, and (e) the act under which the donation is to be ac- 
cepted; (3) map showing location of the tract vis-a-vis national forest 
land and other ownership. 382 / 


(5) Land purchase negotiations. 


The Forest Service Handbook declares the purpose of negotia- 
tions to be to reach a mutually satisfactory agreement, within the 
limits of authorization and policy, for purchase of the desired land 
on terms as favorable to the United States as are consistent with fair 
dealing between the government and landowner. 388/ Negotiations 
with vendors must cover and result in mutual agreement on all matters 
which could in any manner influence the transaction. 384 / 


The policy of the Department and of the National Forest Reser- 
vation Commission is to negotiate only with the actual owners of 
property or their legal representatives. 385/ An accurate legal des- 
cription of the tract is required before a proposal is considered. 386/ 
Any conditions such as reservations of any nature sought to be im- 
posed by the vendor should be thoroughly explored and their effect 
upon value explained. 387/ The responsibility for furnishing title 
380/ FSH § 5421. 63 (1958). 

381/ FSH § 5421, 64 (1958). 
382/ FSH § 5421.65 (1958). 
383/ FSH § 5421.71 (1958). 
384/ FSH § 5421.72 (1958). 
385/ Id. item 1. 
386/ Id. item 2. 


387/ Id. item 3. 
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evidence should always be clearly established. 388/ Price 
offers and negotiations are very important. Frequently, pre- 
liminary examinations of the land in question are necessary to 
gain realistic insight as to the value of the subject tract. 389/ 
Ordinarily, all proposals for sale of land should be negotiated 
to the lowest price the proponent can be induced to name, 390/ 
Before the final price is negotiated, the tract examination report 
and appraisal should be studied. 391/ The final price must not 
exceed the appraised value. 892/ F¢ Forest Service appraisal data 
is not to be divulged toa proponent, and joint appraisals are 
generally to be avoided. 393/ The proponent should be fully 
informed of the following points: 394/ 


a. Acceptance of the proposal for consideration 
does not obligate the United States to purchase at the 
stated price or even to make an examination or 

‘counter offer. 


b. Formal acceptance of options does not 
commit the United States to make payment within 
any specific time; the option period is merely the 
time in which the United States may decide to ac- 
cept or reject it. 


c. If the tract is purchased, payment there- 
for may be made only after title is approved. 


sigh ar ocieer scan ron 


(6) Action on tract reports. 


In cases within the authorization of the Forest Supervisor, 
he indicates the price and conditions under which an option may 
be taken and designates the negotiating officer. 399/ In cases 
exceeding the Forest Supervisor's authorization, the report carry- 
ing the Supervisor's recommendations is forwarded to the Regional 


388/ Id. item 4. 
389:/ Id. item 5. 
390/ Id. 
391°/ Id. 


s9z'/ 1a. 
393\/ Id. item 6, 

3941 / Id. item 8. 

395 / FSH § 5421.81 (1958). 
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Forester who indicates the terms under which the Supervisor 


_ is authorized to negotiate an option. 396/ 


In cases involving administrative site purchases when all 
Forest Supervisors have reported on the administrative sites 
needed, sites available, and their prices, the Regional Forester 
is to (1) decide which site is most suitable for each locality, (2) 
‘set acquisition priorities, (3) decide which to recommend that 
year, and (4) ask the Chief to authorize their purchase. 397/ 
He may also instruct the Supervisor to procure options on the 
recommended sites, to insure their availability pending receipt 
of authorization and taking of the deed. 398 / 


(7) Land purchase options. 


The option is a continuing offer to sell for a stated period, 
identifying the property to be sold, showing the price, and de- 
fining all of the terms and conditions governing the transaction. 399 / 
It gives the United States the right of election to accept the option _ 
to buy and states the period during which such election must be 
exercised, 400/ An option is binding on the owner as soon as it 
is executed, and when accepted by the Secretary of Agriculture, 
or an officer acting in his behalf, 401/ constitutes a binding con- 
tract on both parties. 402/ This applies to options taken under 
all land purchase laws, including those requiring National Forest 
Reservation Commission approval, 403/ 


The Act of August 3, 1956, 404/ provides that not more 
than one dollar ($1.00) may be paid for an option. This limitation 
applies to all purchases, regardless of the authority used. 405/ 
The Forest Service Manual sets forth the data for the preparation 
and execution of an option. 406/ 


396/ Id. 
/ FSH § 5421. 82 (1958). 

398/ Id. 

399 / FSM § 5422.1 (1967). 

400/ Id. 

401 / FSM § 5420.41-.43 (1967). 

402 / FSM § 5422.11 (1967). 

403/ Id. 

404/ 70 Stat. 1034 (discussed supra). 

405/ FSM § 5422.2 (1967). 

406/ FSM § 5422.3 (1967). 
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The executed accepted copy of the option is returned to 
the vendor, and a written notice of acceptance made to the 
vendor prior to the expiration date of the option. 407/ Where 
it is in the interest of the government, an option may be modified 
before acceptance with the consent of the vendor and approval of 
the Forest Supervisor, Regional Forester, or the Chief, within 
the limits of their respective authorizations. 408/ If an option is 
modified after approval by the National Forest Reservation Com- 
mission, its approval of the modification will be required. 409/ 
If an option expires before approval and election to purchase, and 
acquisition of the land is still desirable, an extension of time is 
sought from the vendor. 410/ 


Upon approval and acceptance, the option becomes a con- 
tract which no officer or employee of the government has authority 
to modify or cancel, unless it can be clearly shown that such 
modification or cancellation will be in the interest of the United 
States. 411/ When the vendor requests a modification or can- 
cellation of such contract, the Regional Forester submits a report 
to the Chief for final decision, .412/ 


Approval of the National Forest Reservation Commission 
applies not only to price but to every condition of the trans- 
action, 413/ If any condition is found which has not been 
specifically and accurately covered in the authorization to pur- 
chase, it is necessary either to remove the conditions or modify 
the authorization, 414/ If any occurrence between the approval 
and consummation of a case reduces the value upon which the 
price was based, adequate compensation must be secured before 
payment, or the price must be reduced accordingly. 415 / 


4077 FSM § 5422.5 (1967). 
408/ FSM § 5422.6 (1967). 
409/ Id. 
410/ 1a, 
4ll/ ta, 
412/ Id. 
413 / FSM § 5422.61 (1967). 
414/ Id. 
415/ Id. 
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Option forms contain the following clause: 


the vendor further agrees not to do, or suffer 
others to do, any act by which the value or title 
to said lands may be diminished or encumbered. 
It is further agreed that any loss or damage to the 
property occurring prior to the vesting of satis- 
factory title in the United States of America by 
reason of the unauthorized cutting or removal of 
products or the removal of minerals or other 
natural resources therefrom, or because of fire, 
or acts of God, shall be borne by the vendor; and 
that, in the event any such loss or damage occurs, 
the United States may refuse, without liability, to 
accept conveyance of said land, or it may elect to 
accept conveyance upon an equitable adjustment of 
the purchase price. 416 / 


Upon discovery of damage to a tract of land, while in process of 
acquisition, the Forest Supervisor immediately directs an in- 
vestigation and appraisal of the damage. 417/ The Supervisor 
submits this report to the Regional Forester who determines the 
responsibility for and extent of the damage. 418 / 


(8) Approval of land acquisition cases, 


Final approval of all land acquisitions, except admini- 
strative site acquisitions delegated to the Regional Forester, is 
by the Chief, Deputy Chief, or Director, Division of Land Adjust- 
ments. 419/ In addition to this approval, land acquisitions under 
authority of the Weeks Act require approval by the National Forest 
Reservation Commission. 

416/ FSM § 5422.63 (1967). 

a17/ Id. 

418/ Id. 

419/ FSM §5423.11 (1967). See FSM § 5420.42 (1967). 


420/ Id, 
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The Commission considers purchase and exchange 
transactions either by an assembled meeting of the Commission 
or by unassembled action. 4¢1/ In the latter instance, the recom- 
mended program is submitted to the individual members of the 
Commission. 422 / Since unanimous approval of the Commission 
members is required, if any member objects or disapproves a 
proposed transaction, that transaction must be presented at the 
next assembled meeting.-423/ The Commission has established 
a rule that when the Congress is in session, the program will be 
considered approved two weeks from the date of transmittal to 
the Commission members unless an individual member disapproves, 
objects, or questions an individualtransaction. 424/ When Congress 
is not in session a six-week approval rule applies. 425 / Assembled 
meetings are regularly scheduled for the third Wednesday in the 
months of January, March, June and August. 426/ 


The Commission approves the acquisition of only such lands 
as are under option, or recommended for condemnation, and at 
agreed-upon prices and terms, or in condemnation cases the amount 
to be deposited in the court. 427/ 


All purchase transactions, except administrative sites, re- 
quire final approval by the Chief, Deputy Chief, National Forest 
System, or the Director, Division of Land Adjustments. 428/ The 
Regional Forester has delegated authority to approve appraisals 
up to $25,000. 429/ 


The Secretary of the Commission, immediately after 
favorable action 0n any recommendation, certifies the fact of 
approval for recordation and for notice to the Regions. 430/ The a 
Acting Chief, Deputy Chief, National Forest System, or the Director, 
Division of Land Adjustments, after Commission approval, executes 


21] FSM § 5423.1 (1967). 
422/ Id. 

423/ id. 

424/ Id. 

425/ Id. 

426/ Id, 

427/ FSM § 5423.12a (1967). 
428/ FSM § 5423.2 (1967). 
429/ Id. 

430/ FSM § 5421.3la (1967). 
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| the acceptance on behalf of the United States. 431/ The option is 


executed and returned to the Regional Forester. 432/ 


The Regional Forester informs the vendor that the option 
| has been accepted and of future action to close the purchase, 433/ 
| A copy of the accepted option is forwarded to the Attorney in 
| Charge with the request that he proceed with title work. 434/ 
If not already accomplished, the Regional Forester issues the 
necessary instructions to the Forest Supervisor to initiate the 
complete survey work on the approved lands. _435/ 


On receipt of purchase authorization of an administrative 


_ site from the Chief, the Regional Forester accepts the option and 
sends an: executed and accepted copy to the vendor. 436/ Accept- 
/ ance of the option or agreement by the Regional Forester, or the 


Acting Regional Forester, obligates the funds from which payment 


for the site is to be made. 437/ 


- (9) Action on land donation cases. 


The Regional Forester reviews donation reports. 438 / 


He considers the suitability of the land for national forest pur- 


poses, feasibility of economic and effective administration, and 

the nature of reservations and their effect on administration. 439/ 
If data are complete for review and decision, the Regional Forester 
recommends approval or disapproval. 440/ The decision is relayed 
to the landowner by the Forest Supervisor, 441/ 


When the Regional Forester recommends a donation, he for- 
wards to the Chief a copy of the proponent's offer, and a copy of the 


431 / FSM § 5423. 3lb (1967). 
432 / FSM § 5423. 3lc (1967). 


433/ Id. 

434/ Id. 

435/ Id. 

436/ FSM § 5423.5 (1969). 
—437./ Id. 

438 / FSM § 5423.6 (1969). 
439 / Id. , 
440 / Id. 

441/ Id. 
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tract report and appraisal. 442/ The submitted data indicate . 
the act under which he recommends acceptance. 443/ 


(10) Title evidence for acquisition. 


Furnishing title evidence is the function of the General 
Counsel. 444/ The responsibilities of the General Counsel in this 


regard are numerous and varied, including that of examination of title « 


dences to determine what curative data are necessary in order to 
make the title safe for acquisition by direct purchase (deed) or, if 
the condition of the title is such that acquisition by direct purchase 
cannot be recommended, to so inform the acquiring agency so that 
an administrative determination can be made with respect to ac- 
quisition of the title through condemnation proceedings. 448/ 


Evidence of title includes all the facts and evidence required 
by the General Counsel and/or the Attorney General in determining 
the acceptability of land titles. 446/ Pursuant to the provisions of 
the option or purchase agreement, title evidence is furnished by the 
vendor at his own expense or by the United States. 447/ The Forest 
Service Handbook sets forth the form and arrangement of abstract 
of title. 448/ 


Frequently, examination will disclose the existence of road 
rights-of-way, telephone or powerline rights-of-way, or other 
uses. 449/ When it is determined that the existence of such rights 
will not defeat the purposes for which the land is being acquired, 
title may be taken subject to them as provided by law. 450 / 


44g7 Td. 
443/ Id. 

444/ FSM § 5424.1 (1959). 
445/ Id. 

446/ FSH § 5424.21 (1959). 
sella GN ie 

448/ FSH § 5424.22 (1958). 
449/ FSH § 5424.34 (1958). 
450/ Id. 
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| Deeds of conveyance are prepared or approved by the 

_ Attorney in Charge, pursuant to rules set forth by the Attorney 
General. 451/ Under certain circumstances, the deed to the 
United States may be prepared by the Forest Service from applicable 
forms. 452/ The Attorney General has held in the case of land ac- 
quired under the Weeks Act that title passes to the United States 
upon the acceptance by the Forest Service representative of the 
grantor's deed, #53/ 


(11) Closing acquisition cases. 


The procedure for every case will usually be the same, up 

to the title examiner's action following his review of the title. At 
_ this point thenature of the case will more or less determine its 
future course. 454/ If the Attorney in Charge directs in his cura- 
tive letter that the deed to the United States can be executed and. 
recorded after full and complete compliance with the curative 
requirements and if such curative requirements are complied 
with, the deed to the United States is executed and recorded. 455 / 
The case is then closed on a final, or conditional final, opinion 
of the Attorney General. 456/ If the Attorney in Charge does not 
authorize the execution and recordation of the deed to the United 
| States at this stage, or if it has not been possible to fully comply 
with his title requirements, the case is closed on a preliminary 
opinion of the Attorney General, 45%/ 


When the abstract is prepared and supplemented by such 
| curative data as the abstracter can obtain, it is reviewed by the 
Attorney in Charge, who determines the probable acceptability 
| of the title to the Attorney General. 458/ If the title is free of 


1451 / FSH § 5424.41 (1958). 
| 452/ FSH § 5424.42 (1958). 
| 453/ FSH § 5424.44 (1958). 
| -454/ FSH § 5425 (1958). 
“455/ FSH § 5425.1 (1958). 
ee/ id. 

45a/ Id. 

58/ FSH § 5425.11 (1958). 
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defects or encumbrances except those waived by the acquiring 
agency or taxes not yet payable, the Attorney in Charge is au- 
thorized to have the deed to the United States executed and re- 
corded and the abstract completed to show title in the United 
States. 459/ The abstract and recorded deed are then forwarded, 
through the General Counsel in Washington, to the Attorney 
General for a final opinion on the title. 460/ At the time the 

deed is executed, the Attorney in Charge has the vendor execute 
the purchase money voucher and sends this to the Regional 
Forester to be held until the Attorney General's final opinion. 461/ 


With regard to donated land, the General Counsel notifies 
the Chief when title is approved by him, or by the Attorney General 
(where the latter's approval is required), 462 / The Chief, or 
Acting Chief, accepts title under delegation of authority from the 
Secretary of Agriculture. 463/ The letter of acceptance with thanks 
to the donor is then signed and forwarded. 464/ 


Upon receipt of the Attorney General's opinion, the General 
Counsel's office approves the payment of the purchase price in 
accordance with the conditions imposed by the Attorney General, 
and forwards the title papers to the Chief. 465/ The deed to the 
United States is permanently filed in the National Archives. 466, 


The procedure for closing acquisition cases on preliminary 
title opinion was adopted pursuant to the 1940 statutory amendment 
granting authority to the Atta@ney General to accept titles subject 
"to such infirmities as, in the opinion of the Attorney General, 
may, without j eopardizing the interests of the United States, be left 
459/ Id. 

460/ Id. See FSH § 5425.12 (1958). 
461/ Id. 

462/ Id. 

463/ Id. 

465/ FSH § 5425.13 (1958). 

466/ Id. 
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for removal--if and when necessary" in connection with low-value 
lands, which comprise the greater part of acquisitions. 467/ 

A preliminary opinion enumerates the conditions which must be 
complied with in order to vest a title satisfactory to the Attorney 
General in the United States. 468/ The prime advantage of closing 
on preliminary title opinion is the reduction of the time required 
to close a land acquisition case after its approval by the National 
Forest Reservation Commission, 469 / 


When the abstract reveals that titleto a given tract or par- 
cel is vested in some person other than the optioner, the Attorney 
in Charge so advises the Regional Forester, who in turn informs 
the optioner, 4/0/ If the optioner fails to secure title in himself, 
| the purchase is is dropped so far as he is concerned, and an effort 
__ is made to deal with the true owner of the tract on the same terms 
as with the original optioner. 471/ Where the conditions have been 
modified as indicated in the Forest Service Handbook, it is neces- 
sary to get a new option from the true owner, submit a new appraisal 
of the tract, and have the case reapproved by the National Forest 
Reservation Commission. 472/ Where the new terms and conditions 
are more favorable, a new option is taken, but neither new appraisal 
nor reapproval by the Commission are necessary. 4173/ 


Donation cases are closed when the General Counsel (or 
Attorney General in certain cases) approves the deed of convey- 
ance. 474/ The Chief or Assistant Chief then signs the letter of 
acceptance. 475 / 


(12) Condemnation to clear title. 


If the vendor fails to present acceptahle title as promised in 
his option, the United States is not obliged to incur the expense of 
467/ FSH § 5425.2 (1958). 

468/ Id. 

469/ FSH § 5425.22 (1958). 
470/ FSH § 5425.6 (1958). 
471/ Id. 

472/ Id. 

473/ Id. 

474/ FSH § 5425.7 (1959). 
475/ Id, 
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condemning land. 476/ Because of the high costs and long delays 
involved, condemnation should be initiated only after all other 
means of establishing a title acceptable to the United States have 
failed, 477/ The Attorney General reviews the case and the 
recommendations from the field to determine whether to proceed 
with condemnation. 478/ The U.S. Attorney and the Forest 
Service work together in processing a condemnation suit. 479 / 
The procedure followed in condemnation suits differs from state 
to state, 480/ Vendors are governed by the terms of the option 
on the issue of value. 481/ When the court brings in the award of 
damages to be paid for each tract, the United States must make 
payment of the award within the time specified by the court (assum- 
ing no appeal) or forfeit its rights. 482 / 


If the court award exceeds the option price and the price 
approved by the National Forest Reservation Commission, the 
Regional Forester recommends to the Chief whether to (1) eliminate 
the lands from the condemnation suit, (2) file an exception to the 
award with the court, or (3) pay the excess award.483 / If the 
Regional Forester recommends payment of the excess award, he 
sends the Chief the usual number of copies of a modification 
memorandum for presentation to the Commission, unless the case 


falls within the authority delegated to the Forest Service by the Com- 


mission in ''Memorandum No. 36." 484/ 


The general policy of the Commission and of the Department 
of Agriculture is against the condemnation of land or of interests 
therein without the consent of the owner. 485/ There are some 


4767 FSH § 5426.1 (1958). 
477 Id. 

478/ FSH § 5426.32 (1958). 
A79/ FSH § 5426.42 (1958). 
480/ FSH § 5426.51 (1958). 
481/ Id. 

A82/ Id. 

483/ FSH § 5426.53 (1958). 
484) a. 

-#85/ FSH § 5426.71 (1958). 
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instances, however, where the use of condemnation should be under- 
fie en if all reasonable offers of settlement fail. 486/ Such instances 
-.. be to consolidate ownership to effectively conduct disease or 
insect control measures or to acquire routes of access to protect and 
jutilize public resources. 487/ Defects in the title to lands offered in 
| donation cases cannot be quieted by the United States through condem- 
)nation proceedings. 488/ 


5. Lands acquired for Forest Service programs. 


| Statistics provided by the Forest Service to the Public Land Law 
|| Review Commission indicate the magnitude of the Forest Service's 
j)acquisition activities during this period, and the relative use of the 

| various statutory authorizations available to it. 


| The total acreage acquired by exchange authority during the 

period 1964-1969 was 673,645 acres for which 754,553 acres were 

| granted in exchange. The combined value of the land acquired and ex- 

| changed was approximately $87,700,724. The General Exchange Act 

j'was cited as authority for the acquisition of 442,946 acres which in 
combination with the lands granted by the United States were valued at 

'$79,043,348. The other major exchange authority, the Weeks Law 

‘Exchange Act of 1925, was used to acquire 119,241 acres which in 

| combination with the lands granted by the United States were valued 

at $6,058,994. The remaining exchange authorities were used to 

acquire-1l1,458 acres which in combination with the lands granted by 

lithe United States were valued at $2,598,382. In other words, the General 

|| Exchange Act of 1922 and the Weeks Law Exchange Act accounted for 

approximately 83% of the total acquisitions by exchange. It is not ap- 

|\parent from the statistics supplied to PLLRC what quantity of desirable 

nonfederal lands remain in private ownership, and thus it is impossible 

ito accurately gauge the success of the Forest Service exchange program. 

|| Nor is it possible to determine whether the land received by the Forest 

| Service was at least of equal value to the land granted as required by the 

\ statutory authorities. 


The total acreage acquired by purchase during the period 

| 1959-68 was 737,243 acres valued at $43,590,411. Rather sur- 
|prisingly, virtually the same amount of land was acquired by ex- 

\ change during the six-year period 1964-69 as was acquired by 
)purchase during the ten-year period 1959-68. During this ten-year 


'486/ Id. 
fee7/ Id. 
'488/ FSH § 5426.8 (1958). 
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period the Weeks Act of 19ll was cited as authority for the purchase 
of but 223,407 acres valued at $7,512,865 as compared with the 
purchase of 477,517 acres valued at $33,083,621 under the Land 
and Water Conservation Fund Act during the four-year period 
1965-69. Review of Weeks Act purchases since 1912 shows that of 
the 20,252,351 acres approved for purchase by the National Forest 
Reservation Commission since its inception, only 634,014 acres 
have been approved for purchase since 1950. 489/ Informal con- 
versation with NF RC personnel reveals that the inactivity under the 
Weeks Act is not due to the lack of attractive in-holding: sites but 
rather lack of funding. This goes far to explain the heavy reliance 
upon the Land and Water Conservation Fund Act of 1965 to effect 
purchases, 


Lands acquired by donation during the period 1964-69 totaled 
19,344 acres from 69 tracts valued at $2,872,766. 


During the period 1960-1969, the Forest Service received 
32,534 acres of land in interchanges consummated primarily with 
the Corps of Engineers whereby the Forest Service transferred 11,300 
acres. These interchanges were effected to improve management and 
facilitate federal programs through adjustments of land jurisdiction. 


The acquisition figures do not indicate what portion of lands 
were acquired in fee and what portion with reservations attached. This, | 
of course, affects consideration of the proper valuation of the lands. | 
Nor do the figures reflect the possible savings effected by way of ad- 
ministrative costs as a result of consolidation of formerly intermingled 
tracts. Most importantly, the figures do not reflect the ability of the | 
Forest Service to utilize existing statutory authority to acquire those 
tracts deemed desirable by the Forest Service for purposes of efficient 
land management. 


489/ Annual Report of the National Forest Reservation 
Commission, p. 2. 
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E. Acquisition Programs of Other Federal Agencies. 
1, Department of Defense - Corps of Engineers. 


Information requested from the Department of Defense 
concerning its land acquisition procedures has not been provided 
in time for inclusion in this draft report. Consequently, the 
following material relates only to Corps of Engineers acquisition 
policy in connection with water resource development projects 
and has been extracted by the Commission staff from Hearings 
before the Select Subcommittee on Real Property Acquisition 
of the House Committee on Public Works, 88th Cong., Ist 
Session (1964). 


The Act of April 24, 1888 (33 U.S.C. § 591) authorizes 
the Secretary of the Army to condemn any land or right of way 
needed to maintain, operate, or prosecute approved rivers and 
harbors projects, but provides that he may also purchase such 
interests at a price which he considers "'reasonable"' and may ac- 
cept donations of such interests. Section 5 of the Act of July 18, 
1918 (33 U.S.C. § 594) provides that upon the filing of a condemna- 
tion proceeding under-the preceding act, the Secretary may take 
immediate possession of the interest sought by the deposit adequate 
to provide just compensation to the property owner. The Acts of 
June 29, 1906 and August 8, 1917 (33 U.S.C. §§ 592, 593 respectively) 
provide that the Secretary of the Army may institute condemnation 
proceedings for the acquisition of land or easements therein for 
river and harbor works which local interests have undertaken to 
furnish free of cost to the United States but have been unable to 
obtain for any reason, provided the local interests pay the costs 
of the proceeding and the resulting award. The provisions of the 
foregoing acts were extened to flood control projects by the 
Acts of March 1, 1917 and August 18, 1941, respectively (33 U.S.C. 
§§ 701, 70lc-2). 


a. Land acquisition policies and practies. 1/ 


1/ Except where otherwise indicated, the following narrative is 
taken verbatim from the te stimony of Jordan L. Antle, Chief of 
the Real Estate Division, Office of the District Engineer, Corps 
of Engineers, Nashville, Tennessee, as contained at pages 145-69 
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The Chief of Engineers, Headquarters, Department of 
the Army, Washington, D.C., under the direction of the Secre- 
tary of the Army, is charged with the responsibility for the ac- 
quisition of all real estate for the use of the Department of the 
Army. More than one-half of all scheduled real estate actions 
result from civil works activities. Excluding overseas divisions 
and districts, there are 37 field offices of the corps with con- 
struction responsibilities. Of these,33 perform real estate 
operations. Of the 33, there are 15 districts engaged solely in 
civil works activities. . 


1. The following is an outline, in sequential order, of 
the several steps involved in planning for the acquisition of lands 
for water resources development projects constructed by the 
Corps of Engineers. 


First, before any real estate planning can be undertaken, 
a survey report covering the project involved must be approved 
by the Secretary of the Army; the project must be authorized and 
preconstruction planning funds must be appropriated by the Congress) 
for planning the project. Following these actions, the district 
engineer is authorized to proceed with design studies including 
preliminary land acquisition plans. 


Normal planning activities for land acquisition purposes 
are, in the order of performance, as follows: 


note 1, continued: 


of the Tennessee portions of the Select Subcommittee real 
property acquisition hearings cited in the introduction. Portions 
not considered necessary to an understanding of the Corps' prac- 
tices have been deleted by the Commission Staff. Further infor- 
mation may be found in Appendix II to this report, which contains 
a series of questions on land acquisition negotiating techniques 
propounded to the Corps of Engineers and other federal agencies 
by the Select Subcommittee and the agencies’ responses thereto. 
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(a) Field surveying and preliminary ownership 
mapping. 


(b) Informing property owners and others concerned 
as to the program. 


(c) Preparation of the real estate portion of the 


general design memorandum. 


(d) Tract ownership reconnaissance studies. 
(e) Performing field surveys where required. 
(f) Development of land maps and land descriptions. 


(g) Preparation of feature real estate design 
memorandums. 


Subsequent paragraphs of this statement will explain briefly 
the procedure followed in each of the foregoing planning activities. 


2. Field surveying and preliminary ownership mapping: 
This phase is usually a joint effort between real estate and 
engineering staffs, since the information gathered by the surveys 
will be utilized, not only in the ultimate preparation of legal 
descriptions and property maps, but for use in relocation and 


clearing the reservoir area. 


At this time sufficient ownership data is obtained to 
prepare a preliminary estimate of land costs, base map showing 
the number of ownerships involved, cemeteries or burial plots 
that may require relocation, together with any other information 
that would contribute to making a reasonable estimate within 
the allocated time and available funds. At such time as land 
acquisition is authorized and construction funds are available, 
the tract and ownership information is expanded as necessary 
to develop accurate legal descriptions and property maps 
suitable for acquisition purposes. 
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3. Public information concerning land acquisition 
programs: This important matter was also given emphasis by 
the Congress through the enactment of section 302, Public Law 
86-645, approved July 14, 1960, 74 Stat. 480. This section 
provides that within 6 months after the authorization of a project 
reasonable effort will be made to advise owners and occupants 
of land in and adjacent to the project area as to the probable 
timing for the acquisition of land required for the project. This 
is accomplished by information letters and through news releases 
and public meetings where desirable. 


After initial appropriations are made for land acquisition 
or construction, the district engineer conducts public meetings 
at locations convenient to owners and tenants to be displaced or 
otherwise affected by the project, in order to advise them more 
fully of the nature and scope of the project, of the proposed plan 
for the acquisition program, and to afford them the opportunity to 
comment. Members of the congressional delegation representing 
the State and the district wherein the project is located are invited 
to attend. The information disseminated through these meetings 
and accompanying news letters and pamphlets provide knowledge 
to the affected people on the following items: 
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(a) Land rights needed for the project. 


(b) The guidelines determining the areas to be 
_ acquired, ; 


(c) Methods used in determining values. 


(d) Procedure for acquisition by direct purchase. 
(e) Procedure for acquisition by condemnation. 


(£) Right of owner to have the question of val ue 
| determined by the court, and to withdraw the deposit made at 
| the time condemnation is filed without prejudice to his right to 
| have the court establish just compensation. 


(g) Reservation of buildings for removal from the 
| property. 


(h) The conditions under which the owner may con- 
| tinue to occupy the land after title is passed to the Government. 


| (i) The conditions under which the owner may use 
| the land, if easements only are acquired. 


(j) Reimbursement of moving expenses under section 

| 40lb of the act of Congress approved July 14, 1952 (Public Law 

534, 82d Cong., 65 Stat. 336, 364, as amended by Public Law 86- 
317, approved Sept. 21, 1959, 73 Stat. 589). 


(k) Practice and procedure for the relocation of 
| cemeteries. 


(1) Tentative acquisition schedule, 


(m) Management practices for recreational develop- 
ments after the project is completed. 


Normally, by the time initial appropriations are made, 

| there have been developed and available for inspection topographic 

| maps of the project area, and during the public meeting as 

| described above, landowners are able to gain some knowledge on an 
informal basis of the probable extent to which their lands will be 

| affected. With knowledge of the guide taking lines which control 
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the amount of lands to be acquired for project uses other than 
public access and recreational purposes, it is possible to deter- | 
mine from the cultural features on the map, some of the properties | 
which will be totally acquired for the project. To this extent these 
owners can be advised at this time of the amount of land and the 
interest to be acquired. For those properties which are bisected 
by the guide taking lines, it is not possible at this time to provide 
positive information on the amount of land until the individual 
tract boundaries have been mapped and studies relating to public 
use and recreation and road relocations have been completed, and 
the final real property acquisition line has been established. The 
owners in this category can, however, gain some information, 
still on an informal basis, as to the extent of land to be acquired 
from them at the time the acquisition lines are marked by field 
surveys. 


The first official information which the landowner receives 
as to the exact acreage and the nature of the estate to be acquired 
is through the appraiser on his visit to the property for the purpose 
of making his estimate of value. At that time, the owner or his 
representative is fully informed by the appraiser through a dis- 
cussion of the acquisition line which has been established on the 
ground and by reference to a real property map. 


4. Real estate portion of the general design memorandum: 
In determining the lands required for a civil works project, normal 
planning involves the determination of a flowage line based on hydro- | 
logical operational characteristics; determination of lands needed | 
for permanent structures, work areas and other operational re- 
quirements such as access to the project, public use areas, 
management, mosquito control, drift removal; and the establish- 
ment of the real property taking line based on sound real estate 
practices to include the above requirements. | 


The general design memorandum, which incorporates 
the overall project plan and comprehensive cost estimates for 
the entire project, includes a section dealing exclusively with , a 
real estate plans and estimates. Lands required for efficient | 
operation of the project in accordance with its authorized purposes 
are delineated by a guide contour previously determined from 
hydrological studies. A primary consideration in arriving at the 
appropriate elevation for the guide contour is to provide storage 
of floodwaters to the full height contemplated, including a rea- 
sonable allowance for backwater effect, plus a freeboard allowance 
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ranging generally from 3 to 5 feet above the fall pool level. 
This allowance provides for temporary surcharge, wave action, 
bank saturation, erosion, and similar features. 


On the basis of the foregoing, the real estate portion of 
the general design memorandum is developed. Since time usually 
does not permit detailed tract studies at this stage of planning, 
field studies are of necessity limited to generalized information 
with a sufficient amount of research to establish average unit land 
values prevailing in the community. This includes discussions 
with a sufficient number of property owners whose properties 
would be representative of all lands and sections of the reservoir 
area. Representative recent sales of properties of comparable 
characteristics are investigated. The gross appraisal takes into 
consideration severance damages to owners of fringe tracts, 
access problems resulting from partial takings and other factors 
having @ bearing on land cost. It is the general policy to acquire 
isolated areas rather than build access roads where the cost of 
providing aceess exceeds the value of the land. Since rather 
extensive real estate and engineering studies are necessary in 
connection with these cases, such items are covered in more 
detail in feature real estate design memorandums prepared ata 
later date. In addition to the estimate for land costs, many other 
related items are covered in the real estate portion of the general 
design memorandum, usually in brief form. These include: Number 
of families to be displaced; economic conditions which may affect, 
real estate values; real estate phases of relocations of highways, 
railroads, pipelines, and utilities; structures and facilities coming 
within the purview of section III, Public Law 85-100, 72 Stat. 297; 
mineral interests, et cetera; relocation of towns and cemeteries; 
acquisition schedule; and estates proposed to be acquired in the 
land. 


| 


5. Tract ownership reconnaissance: It is necessary that 
a basic ownership map be developed as soon as possible in order 
that the ownerships and acreages involved may be known. The 
usual large number of ownerships in projects generate a tre- 
mendous workload in the procurement of title certificates here- 
inafter discussed, without which no payments can be made to 
property owners. For this reason as much leadtime as possible 
must be given in the procurement of this item. The preliminary 
maps developed this way are used extensively in studies relating 
to taking limits, residual areas, relocations et cetera. 
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6. Field surveys: It is the general policy not to make 
field instrument surveys of properties located entirely below 
the tentative guide-taking line unless property lines cannot be 
accurately established by office plotting, by transfer from 
acceptable plots, or by direct identification on available photo- 
graphs or available topographic maps. Experience has shown 
that where taking lines, particularly those severing the 
properties, are surveyed and marked upon the ground during 
the planning phase, benefits accrue both to the Government and 
to the landowner. The owner thus is aware as to the exact loca- 
tion of the taking line, which frequently results in improved re- 
lations with the owners. Government management of the project 
after impoundment is also conducted with less difficulty where 
project boundaries are marked on the ground. Prior to actual 
surveys, taking lines are tentatively established and reviewed 
for compliance with acquisition policy, including considerations 
for access, severance, management, flood frequency, et cetera. 


Areas in the vicinity of dams, locks, powerhouses, and 
other permanent structures on the project are surveyed and 
monumented without exception. Taking lines planned to pass 
through or adjacent to areas of concentrated development and 
areas considered imminent for private development are surveyed 
for the benefit of establishing tentative taking lines as well as for 
future uses. 


In order to hold survey costs to the minimum, the degree 
of accuracy of field surveys made pursuant to the foregoing con- 
ditions is commensurate with the value of the land involved. Field 
data collected by the surveys are utilized and transposed into pre- 
liminary ownership maps including tentative taking lines and 
pertinent contour lines for eventual inclusion in the feature real 
estate design memorandums as explained later in this paper. 


7. Land maps and land descriptions: (a) Maps: The 
principal features shown on the maps are: Tract. boundaries, 
acreages and interests proposed to be acquired, owners' names, 
residual acreages, tentatively established taking lines, applicable 
contours such as guide contour for acquisition, static full pool 
conteur,;, ordinary high water iine and conservation pool, stream 
names, place names, predominant physical features, vicinity 
map, and the usual title block showing necessary information. 
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| (b) Descriptions: Legal descriptions for each tract to 

I be acquired are prepared that will meet the requirements of law 

| for properly identifying the specific tract of land to which title 
must be approved by the Attorney General or which may be subject 

I to condemnatinn action. It is necessary that the land descriptions 

_be prepared as soon as tract ownership data or Paes, title 

evidence is on hand sufficient to ascertain the owner's name, 

_ place of record, and source of title. 


8. Feature real estate design memorandum: The feature 
real estate design memorandum is basically a plan showing the 
properties involved, estates to be acquired, and estimated costs 
_ of lands required for the project area. Before actual acquisition 
of the lands can be initiated, the feature real estate design 
memorandum must be approved by the Chief of Engineers, and 
funds must be available for the acquisition. 


Since real estate acquisition activities must be geared to 
the construction program which generally extends over periods 
of from 3 to 6 or more years, planning for real estate usually is 
broken down into several design memorandums. This incremental 
procedure has advantages over a single memorandum covering an 
entire project, since changing market conditions might render the 
gross land appraisal and other information obsolete in a memorandum 
covering, for example, a 5-year acquisition program. Also, infor- 
mation on improvements, roads, and other features can be evaluated 
on a current basis where acquisition of the project area is planned 
on an incremental basis. 


- The actual timing and scheduling of the acquisition program 
will necessarily be based on the priorities demanded by the overall 
project requirements, including construction, reservoir clearing, 
relocations, consideration of owners and tenants in connection with 
acquiring replacement properties with minimum inconvenience. 

It is, of course, highly desirable that the acquisition be accomplished 
in an orderly manner, that is, progressively upstream from the dam, 
and that with funds available, the program proceed uniformly and 
without unreasonable delay. The number of design memorandums 
required to cover a project and the dates of preparation are based on 
the foregoing factors. 


Feature real estate design memorandums differ from the 


real estate portion of general design memorandums discussed in 
paragraph 4 in that the items in feature real estate design 
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memorandums are more fully detailed, they are based on 
closer examination and more research, and estimates are 
specifically and carefully made. 


The gross appraisal furnished in the feature real estate 
design memorandums is developed realistically on the basis of 
accurate tract statistics from field surveys, and supported by 
studies of numerous comparable sales in the vicinity. Unusual, 
complex, and unique problems are given special study. 


Proposed taking lines are delineated on base maps as 
discussed in paragraph 2 of this section. These maps which are 
developed through photogrammetric techniques are especially 
adaptable to planning purposes. The physical and cultural features 
detailed thereon are of considerable value to the studies required 
in establishing the tentative acquisition lines and to the preparation 
of the gross appraisals which are necessary for proper program- 
ming and funding of the project. 


Tentative real property taking lines are established by 
appraisers who personally inspect the properties and study all 


factors having a bearing on land requirements. Factors considered | 


in establishing acquisition lines are primary project needs, in- 
cluding recreation requirements, severance and access problems, 
relocation of roads and other public service facilities, and subsur- 
face rights. . 


b. Estates acquired for water resources projects. 


It is the policy t acquire perpetual flowage easements for 
navigation only projects with the exceptions of the damsite, other 
permanent structures and lands required for public access. Fee 
title will be acquired for these purposes. Where flowage ease- 
ments are acquired, the limits of acquisition will be to the upper 
guideline, which includes an area 3to 5 feet vertically above the 
new normal pool. The acquisition of flowage easements grants 
only the right to permanently or occasionally flood the lands in the 
easement areas, and the right to clear the timber thereon, and 
prohibits buildings within the easement area. 


The amount of fee acquisition in the vicinity of the dam 


is based on construction and management requirements. Fee 
is acquired for public access areas which are spaced along the 
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length of the project at intervals, depending on anticipated use and 
the character of the terrain. The areas of the access sites will be 
not less than 50 acres lying above the normal guide-taking line. 
Every third or fourth access area which is planned for more general 
development is at least 500 acres above the guide-taking line. 


The general acquisition policy for reservoir projects is to 
acquire fee title throughout the project with the exception of lands 
lying in remote areas of the project above the storage pool and which 
have no potential for fish and wildlife enhancement or recreation 
purposes. In these cases, perpetual flowage easements may beac - 
quired in lieu of fee title, provided it is to the financial advantage of 
the Government. The extent of fee acquisition is to a guide-taking 
contour which includes a reasonable freeboard above the top of the 
new full pool; provided, however, this elevation includes a minimum 
of 300 feet horizontally from the static full pool. Where the freeboard 
does not provide this amount, it will be increased to that extent. 


Fee title is acquired for public access sites on reservoir 
projects in the same manner and quantity as required for navigation 
projects heretofore mentioned. 


Mineral rights are not usually acquired in civil works pro- 
jects except where their exploitation or development would interfere 
with the primary purposes of the project. This feature of land ac- 
quisition requires special studies and, wherever indicated, a decision 
of the Chief of Engineers must be obtained relating to the acquisition 
of the mineral rights. 


Some of the estates which must be considered in the prepara- 


| tion of a plan for the acquisition of land for a water resources develop- 
_ ment project are as follows: 


(a) The fee simple title which is acquired subject to existing 
easements for public roads and highways, public utilities, railroads, 


-and pipelines. The acquisition of the private properties in fee simple 


subject to these outstanding rights enables a speedy closing of the 
transaction with the private owner and leaves the acquisition of the 


|| outstanding rights open for a separate transaction with the owners 
) thereof which is usually accomplished through a relocation contract 
hereinafter discussed. 
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(b) The fee simple title subject to outstanding mineral rights, || 
such as coal, oil, gas, and other substances. This estate permits a 
speedy closure of a transaction with a private owner whose title is 
encumbered with these outstanding rights and leaves open the acquisi- 
tion of the mineral rights by separate transaction with that owner. 
This is especially helpful to surface owners of properties where the 
underlying rights are owned in large blocks comprising multiple 
contiguous surface ownerships. 


(c) Easements, permanent and temporary. This type of 
estate is acquired for borrow purposes, spoilage areas, channel im- 
provements, drainage ditches, levees, roadway easements, access 
road easements, railroad easements, utility and drainage easements, 
for exploratory purposes, flowage easements--both permanent and 
intermittent--and for pipelines. 


(oe Acquisition of land. 


While the Federal Government is vested with the power of 
condemnation, it is the basic policy of the Corps of Engineers to 
acquire land wherever possible by agreement with the owner. After 
project authorization, the appropriation of funds, and the approval of 
an acquisition plan by the Office, Chief of Engineers, the actual ac- 
quisition of land involves varied tasks, some of which must be per- 
formed in sequential order, while others may be performed con- 
currently. With respect to a particular tract, the first essential items 
for the commencement of work are an accurate legal description of the 
property and a parcel plat or map which depicts as much information 
concerning the physical characteristics of the property as possible. 
With these items available, the procurement of title evidence (certifi- 
cates of title in the Nashville engineer district) can be initiated and 
the appraisal work commenced. 


Upon completion of the appraisal report and approval by the 
reviewing appraiser, negotiations for the property are commenced. 
If negotiations are successful, the owner executes the option or offer 
agreement, and if the title is vendible, the option or offer agreement 
is accepted locally. Within a reasonable time after, a treasurer's 
check is issued, and the transaction is concluded by a qualified closing 
attorney or agent. 


If the negotiations for the property terminate unsuccessfully, 
and since it is necessary for the project schedule to be maintained, 
and in order to make funds available to the owner, the property is 
placed in condemnation by the filing of a complaint and of a declara- 
tion of taking. This action, by operation of law, passes the title to 
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ithe property to the Government and vests in the property owner the 

right to withdraw from the registry of the court subject to the orders 
‘of the court the funds which are deposited at the filing of the declara- 
tion of taking as estimated just compensation for the property. 


d. Title evidence and title curative. 


Section 355 of Revised Statutes of the United States as amended 
)(40 U.S.C. 255) requires the written opinion of the Attorney General 

jin favor of validity of the title to land proposed for acquisition as a 
iiprerequisite to the expenditure of Federal funds. The supporting data 
for the opinion of the Attorney General may be a certificate of title, 
title guarantee or title insurance policy or an abstract of title, all of 


‘which must be prepared under the regulations issued by the Depart- 
iment of Justice. These are basic items in a land acquisition program, 
jjand the procurement thereof is given high priority in the initiation of 
jan acquisition program. 


Since the preliminary certificate of title is one of the principal 
documents supporting the preparation of the legal papers fer the ac- 
jquisition, the perfecting of title and of the disbursements of funds, it 
is procured on a timely basis so that any work required to place the 
ititle in a vendible condition may be completed without impeding the 
‘closing of the transaction. Prompt payment to the landowner after 
ltagreement is reached is vital to good public relations. Therefore, 

ithe matter of procuring title certificates, the perfecting of title toa 
‘vendible condition, if possible, and the preparation of the necessary 


\legal papers relating to the transaction are closely coordinated with 
‘the overall schedule of the project. 


e. Determination of value. 


The purchase of private property required for public use is 
)predicated upon the payment of just compensation to the landowner. 
‘Just compensation is interpreted as being synonymous with market 
‘value. It is the responsibility of the appraisal branch to provide an 
‘estimate of the market value of every property to be acquired. 


To accomplish this task, a formal appraisal report is sub- 


‘mitted on each required tract. On properties involving complicated 


/appraisal problems, more than one appraisal is obtained to assure a 
‘sound estimate of value. The accuracy of the value estimate is 


‘contingent upon the competency and judgment of the appraiser. This 
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office is endeavoring to improve appraisal performance, not from 
dissatisfaction with the present results obtained from the branch, but 
rather to insure that the values of property rights acquired are based 
upon the highest attainable appraisal proficiency. 


A further policy of this office, implemented by the appraisal 
branch, is to insure that the estimated market value of a tract is the 
highest value, based on highest and best use, that can be fully sup- 
ported. 


The furtherance of these policies is afforded by a program of 
continuing education of appraisers at selected appraisal schools at 
Government expense. The knowledge so gained is disseminated through! 
the appraisal staff in conferences and group discussion. In this man- 
ner all appraisers are informed as to the latest developments to ap- 
praisal techniques and approaches to value. 


The actual appraisals are made under the direction of the 
branch chief by a staff of four to six appraisers, depending upon exist- 
ing need, supplemented when necessary by fee appraisers who are 
recognized experts in the appraisal field. These appraisers thoroughly | 
research the real estate market in and around a project area, both 
prior to and during project construction. They also familiarize them- 
selves with building construction costs and typical rental rates in 
order that all recognized appraisal techniques can be applied in the 
accepted approaches to a value estimate. 


By use of the information garnered from the market, the 
appraisals are made. Each appraisal estimate is a single figure which 
is the total of contributing value of the components to the property as 
a whole. To insure consistency of values between similar tracts, the 
accuracy of the correlation of the appraised values to market evidence, | 
and adherence to accepted appraisal principles, each tract and appraisal) 
is reviewed by a competent appraiser. The review appraiser and the | 
tract appraisers work independently, and therefore, form independent 
opinions of value. One figure is approved as the market value esti- | 
mate. The approved figure may not be identical with the opinion of 
the reviewer, but is within a reasonable range of his personal estimate 
of value. 


At no time is an appraiser directed to make a specific esti- 
mate or change his opinion of value. He works as an individual and : 
is responsible for seeing that his estimates are supported by reliable 
evidence. He is furnished only information regarding the identity of 
a property, its legal description, necessary maps, advice as to the 
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|) effects of the acquisition, a definition of the estate appraised and in- 
lh structions on any legal problem that may be involved. Where un- 

| resolved differences in opinion exist, additional appraisals are nwde. 
/Occasionally, as a result, a review appraiser approves two or more 
different values, providing they are within a reasonable range. 


£. Acquisition by negotiations. 


The Nashville engineer district, in keeping with corpswide 
»policy, follows the practice of acquiring land for public uses through 
jactual, practical, and realistic negotiations, based on fair market 
)value estimates prepared by competent and experienced appraisers in 
ih accordance with the principles heretofore discussed. The negotiation 
) policy, a departure from the one-price policy used for many years by 
ithe corps, stems from an interpretation of section 301, Public Law _ 
| 86-645 approved July 14, 1960, 74 Stat. 480, after consultation with 
ithe Assistant Attorney General of the United States. This interpreta- 
ition indicates that negotiations for the acquisition of land by the Govern- 
i ment would be conducted in the manner usually practiced between will- 


jing sellers and willing buyers of real estate in the normal channels of 


| 
| 


Applying the rule of probabilities, negotiations conducted by 
|)private enterprise could very well result in the acquisition of property 
pat prices less than the appraised fair market value, as well as prices 
higher than appraised market value. However, holding the appraiser's 
| estimate of value as the primary focal point and ascribing to it the 

i dignity which it deserves, even with its inherent variables, the 

| Government's negotiator and those charged with the responsibility of 

| acquiring land by direct purchase are required to select as a basis for 
initial discussions with the property owners a range of value that is 

| Within the variables of the appraiser's estimate of market value. Ad- 
therence to this policy safeguards against any unfair and inequitable 


jitreatment of landowners that could result from acquisitions under the 
/negotiation practices. 


The basic objective of the negotiation policy is to reach agree- 
‘ments on land prices which are just and reasonable, within the limits 
jof existing law, thus reducing the number of cases submitted to the 
‘court on the question of just compensation. To realize the objective 

/of the true negotiation policy, acquisition schedules must necessarily 
‘be established so as to provide the owner and tenant with ample time 
‘in which to discuss and consider the transactions. Leadtime is also 
)provided for the closing and payment of the purchase cases or for 
condemnation proceedings if required. 
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g. Condemnation. 


It is the policy of the Department of the Army (Corps of 
Engineers) to acquire lands and land rights by direct purchase wher- 
ever possible. Circumstances sometimes require, however, that 


acquisition of land and land rights be accompanied by filing condemna- | 


tion proceedings and of a declaration of taking where: 


(a) Title defects exist which can only be cured through court 
proceedings. 


(b) Persons in interest are under age or otherwise incom- 
petent. 


(c) It is impossible to reach agreement with the owner on 
the question of value. 


(d) The commencement of construction work is urgent and 
there is not sufficient time to negotiate a purchase contract. 


(e) Limited rights only are needed for the purposes of 
exploration, surveys, and other activities of a temporary nature, 
not requiring the owner to relinquish full possession, and the owner 
is unwilling to execute a right of entry permit. 


A landowner or tenant occupying real property is not required 
to relinquish possession without his consent unless actual payment for 
the land has been made, or an amount estimated to be just compensa- 
tion has been deposited with the U. S. district court at the time of 
filing a declaration of taking in conjunction with the condemnation 
proceedings. , 


The Attorney General of the United States handles all con- 
demnation proceedings for the Secretary of the Army. As a matter 
of procedure, however, many of the papers, including a draft of 
declaration of taking, originate in the office of the district engineer, 
since all data relating to the specific property propesed for condemna- 
tion originate there. After it is determined that a property right 
cannot be acquired by direct purchase for any of the reasons stated 
above, the district engineer prepares an assembly, consisting of maps, 
legal descriptions, list of owners and addresses, a description of the 
estate needed, and a draft of the declaration of taking, which is for- 
warded through the division engineer to the Office, Chief of Engineers 
with appropriate recommendations for the filing of the proceedings. 
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|| The declaration of taking is prepared on a standard format prescribed 
| by the Attorney General, for the signature of the Secretary of the Army. 
\It sets forth among other things the authority for the acquisition and 

\ the filing of the proceeding, a description of the estate, description of 
i the land, including map thereof, and an indication of the estimated just 
compensation for the interest to be acquired. Upon approval by the 

| Office, Chief of Engineers, the draft of declaration of taking is sub- 

\ mitted to the Secretary of the Army for signature, thence to the Attor- 
| ney General with a request by the Secretary for the filing of the pro- 

| ceeding. Subsequently, the executed declaration of taking, together 

| with supporting papers, is forwarded to the local U. S. attorney for 
the preparation of the complaint in condemnation and the filing of the 

|) declaration of taking in conjunction therewith. 


| Simultaneously the district engineer is authorized to deposit 

{ with the U. S. district court the sum estimated to be just compensation 
| for the interest in the land to be taken. This estimate is the amount of 
) the approved appraisal or the amount of the option or offer if one has 
)been obtained. Prior to the filing of the proceeding, the property 
)owners involved are advised by the district engineer, by letter, of the 
)necessity and reason for filing the declaration of taking, and of the 
j/name and address of the U. S. attorney who will handle the proceeding. 
|| The owner is also advised that a sum of money representing the esti- 
)mated just compensation will be deposited for his use and benefit with 
‘the court, and it is suggested that, upon being notified that the proceed- 
‘ing has been filed, that he may make application for the withdrawal of 
| the deposit without prejudice to his right to have the question of value 
)determined by the court. 


The filing of the proceeding does not termimte the owner's 
| rights to further discuss settlement. Quite frequently, cases are 

|) settled by stipulation through the cooperative efforts of the U. S. 
jattorney and real estate personnel of the district. 


If the case is not settled through pretrial negotiations, the 
| proceeding is scheduled by the court for trial. 


| The declaration of taking is a valuable instrument from the 
| standpoint of the owner, as well as the Government, in the following 
respects: 


(a) It cannot be used unless funds representing the estimated 


just compensation for the property are deposited with the court for the 
‘use and benefit of the owner, thus providing the owner an opportunity 
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to withdraw from the court registry funds, usually 90 percent, with 
which to relocate himself, if such is necessary, without prejudice to 
his rights to have the question of just compensation determined by 
the court. 


(b) The title to the interest required in the lands described 


in the declaration of taking vests immediately in the United States upon | 


the filing thereof and the deposit of the funds. 


(c) Under an act of Congress approved October 21, 1942 
(40 U.S.C. 258f) the Attorney General may by stipulation exclude any 
property or interest therein, which may have been acquired by the 
United States under a declaration of taking. This provides a ready 
and easy method by which the owner may obtain the right by stipulation 
to remove any improvements which may have been acquired with the 
land and not needed by the Government. 


As indicated above, the filing of a condemnation proceeding, 
with or without a declaration of taking, does not preclude further 
negotiations. These negotiations are usually conducted by or under 
the supervision of the chief of the acquisition branch of the Nashville 
engineer district with the concurrence of the U. S. attorney handling 
the case or by the U. S. attorney in cooperation with the chief of the 
acquisition branch. Under the ground rules established for the coor- 
dination of this work between the U. S. attorney's office and the office 
of the district engineer, either is at liberty to discuss settlement with 
an owner or his counsel. All offers of compromise are completely 
coordinated between the two offices, and except for a single instance 
by a prior U. S. attorney, no offers of compromise have been recom- 
mended for acceptance without joint approval. In this connection, 
the U. S. attorney and the district engineer have been delegated 
authority to settle cases not exceeding $10,000. All other cases require 
the concurrence of the Chief of Engineers and the Attorney General. 
Factors considered in making a decision on a compromise settlement 
are: 


(a) Cost of witness fees. 

(b) Expense of additional appraisals. 

(c) Cost of the staff of the U. S. attorney in the preparation 
and trial of the case. 

(d) Expenses of the officers of the court. 

(e) Cost of attending the trial by agency representatives. 


(f) Risk of adverse verdict due to sympathy engendered by the 


physical or financial conditions of the defendant. 
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(g) The type of property involved, for example, special use 
)or homestead property about which the owner may manifest sentimental 
values that would gain the sympathy of the jury. 

(h) The history of jury awards in that court on that project or 
|a similar project in the same Federal court district. 
(i) The nature of the taking, partial or total, and the quantum 
| of estate acquired. 


h. Removal of improvements and personal property. 


Owners are encouraged to reserve and remove improvements, 
)except in rare instances where improvements are needed for project 
| purposes. The full in-place value of the improvements to the owner - 
\)ship as a whole is allowed by the appraiser. Only the net salvage 
) value of the improvements is considered in discussing the salvage 
|) reservation with the owner. 


The time set for the removalof improvements is adjusted to 
ithe project schedule and is made consistent with the continued occupan- 
|;cy by the owner or tenant. 


i. Retention of occupancy by owners and tenants. 


As a general rule, except in the construction work areas, 

|); owners and tenants are permitted to retain possession for a reason- 
liable period after title has passed to the Government to provide for 

| the harvesting of crops and to give them reasonable time to reestab- 
| lish themselves at another location. 


| In addition to the foregoing, properties not needed for project 
| purposes at the expiration of the rent-free period of occupancy may be 
| leased back at the fair cash rental to the former owner or tenant from 
year to year ona negotiated basis, subject, of course, to the project 
jactivities mentioned above. Normally, these activities do not interfere 
| to a significant degree with the use of land by the lessee. This pro- 
cedure is followed until the private use of properties becomes incom- 
patible with the completion of the project. 


j- Resettlement. 


Public Law 534, 82d Congress, approved July 14, 1952 (66 
‘Stat. 606, 624) authorized reimbursement to the owners and tenants 
\of land for any public works project of the Departments of Army, 
Navy, or Air Force for expenses incurred by the owners and tenants 
‘as a direct result of moving themselves because of the acquisition of 
‘the land. 
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The law provides further that to be eligible for reimburse- 
ment the application shall be submitted to the military department 
concerned within 1 year following the date of the acquisition, and in 
no event shall the total reimbursement to owners and tenants of any 
parcel of land exceed 25 percent of the fair value of such parcel of 
land. Public Law 86-317 (73 Stat. 589), which became effective as 
of January 1, 1959, amended Public Law 534 to permit owners and 
tenants to submit their applications for reimbursement within 1 year 
following the date of acquisition or within 1 year following the date 
that the property is vacated by the applicant, whichever date is later. 
This amendment is helpful particularly to owners and tenants included | 
in a Jarge land acquisition program where a portion of the land must 
be acquired several years in advance of actual project needs. In this | 
way the owners and tenants are provided a longer time to occupy their 
property and formulate their relocation plans without endangering 
their eligibility for resettlement benefits. 


The resettlement program must be administered in accord- 
ance with the authorizing statutes and implementing regulations; 
however, in matters of discretion and within the framework of the 
regulations, it is administered with a reasonable degree of liberality 
in order that the objectives of the program are accomplished. Gen- 
erally, reimbursement is authorized, to the extent determined fair 
and reasonable, for expenses and other losses and damages incurred 
by owners and tenants in the process and as a direct result of the 
moving of themselves and their families and possessions because of 
the Government's acquisition. 


kK Acquisition by right of entry. 


Occasionally, it is necessary to secure right of entry for 
subsurface explorations, surveys, etc. This right is sought on a 
simple standard permit form without the payment of a consideration 
initially, on the assumption that any damages resulting from the use ~ 
of the property during the period of occupancy will be adjudicated and 
settled with the owner by subsequent action. This procedure works 
exceedingly well and serves a very useful purpose where a temporary 
property right is needed quickly, or in cases where the acquisition of 
the property is not imminent. 


Rights of entry are also obtained for construction purposes 
on a simple standard permit form without the payment of an initial 
consideration. This procedure is used if necessary where construc- 
tion is urgent and where the acquisition of the property cannot be 
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‘the property to its former condition or to otherwise compensate the 
owner for the damages sustained. 


If cash settlement is effected on either of these cases, it is 
based upon an appraisal of the "before and after'' condition of the 
/property. 


1. Acquisition of facilities owned by other government 
agencies. 


On many occasions, the development of a water resource pro- 
ject necessitates the relocation or replacement of structures or 
Macilities such as schools, fire stations and city halls owned by a 
State, county, or city and used for governmental purposes. Prior to 
July 3, 1958, the acquisition of this type property was governed by the 
same laws relating to the taking of properties owned by private indi- 
\viduals, and just compensation was normally determined by the de- 
)preciated replacement cost approach to value. The tax burdens placed 
jupon local governmental agencies, particularly a small county or city, 
by the old procedure was often onerous. Relief was provided by the 
)Congress in the enactment of section lll of the River and Harbor Act 
lof 1958 (Public Law 85-500; 72 Stat. 297, 303; 33 U.S.C. 633). 


This enactment vested discretionary powers in the Chief of 
/Engineers to reconstruct, relocate, replace, alter or provide protec- 
ition of a local government structure or facility where such is necessary 
|to meet the requirements of a navigation or flood control project, or 
jwhere it is necessary to preserve the safety or integrity of the facility 
when its usefulmess or safety is adversely affected or threatened by a 
)project of this nature. This law is not applicable to real estate acqui- 
‘sitions for military or Atomic Energy Commission projects or to local 
cooperation projects where real estate acquisitions are a local re- 
‘sponsibility. It does apply to facilities occupying beds of navigable 
istreams affected by water resources projects being constructed under 
ithe direction of the Secretary of the Army. 


To invoke this statute, the Chief of Engineers must also find 
‘that the structure or facility is owned by an agency of government and 
‘there is a current and continuing need for it in the performance of a 
‘governmental function. 
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Upon a determination by the Chief of Engineers that the 
statute will be invoked, the district engineer is authorized to negotiate | 
a formal contract with the owning agency which will provide for the 
accomplishment of the work indicated. Lump sum contracts are 
normally used, since it is preferred that the owning agency perform 
the work. The monetary consideration flowing from the Government 
is supported by sound engineering estimates on the cost of performing 
the work required to protect the structure if it remains in place, If 
the structure or facility is to be completely relocated, the considera- 
tion is based upon the estimated cost of providing, insofar as practi- 
cable, a replacement facility that will serve the same purpose and 
will be of utility equal to that of the old facility. The owning agency 
is required to furnish the new site. Also, the contract provides that 
the old facility, including the land, shall be conveyed to the Govern- 
ment without additional cost. The conveyance of the real estate is 
accomplished in the same manner as a normal purchase transaction, 
except that funds are disbursed as the work progresses rather than 
through the closing attorney. The owning agency is accorded the same | 
privileges as a private individual with respect to continued occupancy 
and the reservation of salvage in the old structure. 


m. Acquisition of real estate interest through 
relocation agreements. 


The establishment of a water resources development project 
of the magnitude of the Lake Barkley and Barkley Dam project, or 
even smaller projects such as the Cheatham lock and dam, will, with 
rare exceptions, require the relocation and alteration of public street 
and highway systems, railroads, public’ power and telephone and other — 
public service facilities. Since these facilities are usually situated on 
land in which the owning agency has a proprietary interest, such as 
the fee simple title or some type of easement rights for which just : 


compensationis due, if a taking occurs, the relocation and/or altera- 
tion are based upon an acquisition of an interest in real estate. 


The Federal courts have held that the liability of the United 
States is the cost of providing substitute facilities, of equal utility, 
required to serve the public under project conditions; and in connec- 
tion with water resource projects, the Chief of Engineers is authorized,| 
under the provisions of section 207(b) of Public Law 86-645 (74 Stat. 
501), to construct relocated roads to design standards comparable to 
those of the State in which the road is located, for roads of the classi- 
fication determined by traffic count at the time of the taking. 
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When it can be shown that there is no necessity for substitute 
| roads, bridges, and streets, the Federal Government is required to 
_ pay only nominal damages, plus salvage value of any property not 
_ recovered by the highway authority, since roads, highways, and bridges, 
by their physical nature, have no market value. 


The relocation, adjustment, and alteration of a facility and 
| the acquisition of the related real estate interest are accomplished 
| wherever possible by a contract negotiated with the owning agency in 

one of the following methods: 
| (a) Owner agrees to perform the work and convey to the 
' Government his land rights, and the Government in consideration 
| thereof agrees to compensate the owner for the work performed by 
- lump-sum payment contract on minor relocation, and a cost-reim- 
| bursable contract for major relocations. 
(b) The Government agrees to perform the work, and the 
owner agrees to accept the new facility and to convey to the Govern- 
) ment the required interest in the old rights of way. 
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2. General Services Administration 


Authority to acquire interests in real property is vested in 
the Administrator of the General Services Administration by 
sections 3 and 5 of the Public Buildings Act of 1959, which 
respectively authorize him: 


(1) to acquire, by purchase, condemnation, donation, 
exchange, or otherwise, any building and its site which he determines 
to be necessary to.carry out his duties (40 U.S.C. § 602); and 


(2) to acquire, by purchase, condemnation, donation, 
exchange, or otherwise, such lands or interests in lands as he deems 
necessary to use as sites, or additions to sites, for public 
buildings... (40 U.S.C. § 604). 


All projects, other than those involving modernization of 
post offices, for the construction of buildings involving an expenditure 
in excess of $100, 000 and all building alteration projects in excess of 


$200, 000 require approval by resolutions of the Public Works cn | 


of the Senate and House of Representatives (40 U.S.C. § 606). 


Authority to acquire interests in land has to a large extent 
been delegated by the GSA Administrator to the Commissioner, Public 
Buildings Service (PBS), and is exercised by the Regional 
Administrator when directed by the Commissioner. 


At the instance of the Commissioner, a regional survey 
is made of federal building needs in various communities. Based on 
the information submitted by the federal agencies, a schedule of 
project priorities is established and cleared by the Bureau of the 
Budget. A prospectus on each project is then sent to the Public Works 
committees for their approval. After the projects have been approved 
and provision has been made for their funding in annual Independent 
Offices Appropriation acts, GSA begins the acquisition process. 


a. Direct acquisition. 


Action for acquisition of real property originates in the 
Central Office with the issuance of a site investigation directive by the 
Administrator or the Public Building Service official, to the regional 
office concerned. The directive sets forth the site requirements and 
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\and specifications, the nature, purpose, and method of acquisition, 
limitations on site location and other pertinent data. 


| The region then takes appropriate action to secure offers to 
iysell, exchange, or donate and determines other sites which should be 
liconsidered. After offers to sell have been received and analyzed, an 
\linspection is made of all suitable sites by a regional inspection team, 
composed ‘ at the minimum of an engineer, an appraiser anda 
jirealty officer. Upon completion of the site inspection the regional 
iboffice selects three sites which appear to be most advantageous to 
the Government, price and other factors considered. The three are 
i}listed in order of preference. All sites offered for sale to GSA which 
ijare determined to be acceptable are reviewed and approved for legal 
lisufficiency in writing by the Regional Counsel. 


A Site Investigation Report containing the recommendations 
sof the Regional Administrator is transmitted to the Commissioner, 
|}Public Buildings Service. Upon completion of an analysis, he 
||\forwards his recommendation to the Office of Space Management 
l)which obtains clearance and approval. The Commissioner, Public 
|| Buildings Service or the Administrator of General Services, as 
appropriate, makes the final selection of a site. 


Action to acquire real property begins with a site 
acquisition directive from the Administrator or the Commissioner, 
IPBS to the regional office. Upon receipt of the directive the 
‘regional office proceeds to notify the owners, acquire ownership 
‘data ad legal descriptions, contract for appraisals, survey and 
ititle evidence. 


The purchase price is negotiated by a regional realty 
‘officer. The price which may be offered is based on the appraised 
‘fair market value. A purchase price up to 110 percent of the 
‘appraised fair market value may be negotiated by the Region. Any 
igreater amount must be approved by the Central Office. 


When agreement is reached with the owner as to terms, 
‘a contract to Sell Real Property is secured. 
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An assembly is then prepared for submission to the 
Department of Justice for examination and preliminary title opinion. 
This assembly includes the executed contract to sell real property, 
a plat, map, or survey of the property, an abstract, certificate of 
title, or interim title binder, and other pertinent documents such as 
affidavits, certified copies of pertinent portions of articles of 
incorporation, resolutions authorizing sale, etc. 


The Department of Justice then renders a preliminary title 
opinion, returning it to the regional office and a copy to the Central 
Office. 


Action is taken by the region to cure all objections to the 
title given in the Attorney General's preliminary title opinion except 
those objections which can be waived or can be eliminated by execution 
of a Certificate of Inspection and Possession or can be cleared at the 
time of closing. : 


The regional representative of the Office of the General 
Counsel then closes the purchase acquisition and forwards the final 
assembly to the Department of Justice for final title opinion. The 
Attorney General renders the final title opinion, sending it to the 
Central GSA Office with a copy to the regional office. 


If a purchase price acceptable to the land owner and the 
Government cannot be negotiated, a condemnation assembly is 
prepared for the case by the Region and transmitted to the GSA 
Administrator who in turn makes a request to the Attorney General 
to institute condemnation proceedings. A Declaration of Taking and 
a check in the amount of the appraised fair market value for deposit 
into the Registry of the Court of the District concerned with the case 
are included with the request... The Department of Justice may 
negotiate further for settlement. While it seeks concurrence of the 
agency in any new settlement, concurrence is not required. Upon 
settlement by negotiation or court proceedings, a final title opinion 
is rendered by the Attorney General and the case is closed. 


b. Exchanges. 


Exchanges of land reported as surplus by agencies and which 
is not in GSA's active inventory may be exchanged under the Federal 
Property and Administrative Services Act of 1949 (40 U.S.C. 

§ 484), Exchange of land in the active inventory can be exchanged 
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under authority in the Public Buildings Act of 1959 and most exchanges 
jare effected under that act. Where no equalization funds are 
involved, prior approval by the public works committees is not 
jjrequired and only in the event the land exchanged exceeds $200, 000 

jin value, is prior approval by the Bureau of the Budget required. 


Prior to any exchange, the GSA Regional Administrators 
jjsubmit an exchange plan proposal to the Central Office. The proposal 
‘contains: 


a. A statement of the facts and circumstances involved 
‘in the proposed action. 


! b. A discussion of the surplus land and the land to be 
jacquired. 


c. A list of improvements on the surplus land and land 
‘to be acquired. 


d. A map of the subject lands. 


e. A statement on the effect of reservations, exceptions 
jor other encumbrances relating to the land to be acquired, upon 
)proper development and future administration. 


f. A statement of the fair market value of the land to 
‘be acquired based on preliminary valuations. 


£- Recommendations of the GSA Regional Administrator. 


When the exchange plan is approved, the Region contracts 
for the appraisal of the properties being exchanged. Active 
‘negotiations are then undertaken and when agreement is reached, 
ja detailed report is submitted to the appropriate Commissioner 
{for review and recommendation to the GSA Administrator. 


As in a normal acquisition case, a title assembly on the 
)property being acquired must be submitted to the Department of 
‘Justice for preliminary title opinion and a final title opinion by the 
‘Attorney General. The procedure followed is similar to that 
‘followed in a normal acquisition. 


AOS 


3. Atomic Energy Commission 


The basic authority for acquisition of privately-owned lands 
by the Atomic Energy Commission is section 161(g) of the Atomic 
Energy Act of 1954 (42 U.S.C. § 2201(g) ), which authorizes the 
Commission ''to acquire, purchase, lease, and hold real and personal 
property, including patents, as agent and on behalf of the United 
States. . .and to sell, lease, grant, and dispose of such real and 
personal property as provided in this Act." 


a. Direct acquisition. 


Acquisitions of privately-owned land are usually accomplished 


by the Corps: of Engineers at the request of AEC under an arrangement | 


made between the two agencies in 1947. The general procedure 

is for the Director, Division of Construction (AEC), upon approval of 
the General Manager or the Commission, to request the Chief of 
Engineers to initiate the appropriate acquisition action. 


The Corpss of Engineers through its appropriate division and 
district offices then takes the actions described hereafter. Unless 


otherwise noted, the Corpp follows its standard acquisition policies 
and practices described elsewhere in this report. 


For large acquisitions the Corps prepares and furnishes to the 
relevant AEC field offices which in turn submits them to the Director, 
Division of Construction (AEC) a Real Estate Planning Report 
estimating the total tracts, acreage, and cost including overhead. 

It prepares a tract ownership data and Project Map, furnishing 
copies of the Project Maps to the field office concerned and to the 
Director, Division of Construction. An appraisal is then 

made of the real property, followed by negotiation of option contracts 
with thé owners. : The Corp secures title evidence and submits the 
title assembly to the Attorney General for preliminary opinion. 
Curative action is taken pursuant to the preliminary opinion, the 
deed of conveyance is executed and recorded and the purchase price 
paid tothe vendor. The final title assembly is then submitted to the 
Attorney General for a final title opinion, reporting valid title in 

the United States. Title papers relating to the completed transaction 


are then forwarded to the Division of Construction, Headquarters 
(AEC). 
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If the Corps is unable to negotiate for purchase of all or any 


y part of the required real property, or if it determines that title to 
) all or any part thereof is defective, or that an early need for possession 


i and title for construction purposes will not permit the delay usually 


| incident to acquisition by purchase, the Copps recommends to the AEC 


Field Office that condemnation is necessary on certain tracts setting 


| forth the reasons. 


If the AEC field office concludes that there has been compliance 


with AEC policy for acquisition by condemnation only as necessary, 


and the manager otherwise concurs in the recommendation, the 


_ field office so informs the District Office of the Corps and indicates 


when possession of the subject property is required, 


The District Office of the Corps transmits to the Office of 


_ the Chief of Engineers, a proposed condemantion assembly and usually 


a declaratiam of taking since the AEC usually requests the Attorney 


} General to file a declaration of taking simultaneously with the filing 


of the condemnation proceeding. The Office of the Chief of Engineers 
then sends the assembly to AEC Headquarters for approval and 
signature by the AEC's General Manager. After completion of the 
approval process, the Department of Justice proceeds to implement the 
condemantion in accordance with its standard procedures. 


hb. Exchanges. 


Although 42 U.S.C. § 2201(g) does not expressly authorize 
land exchanges, the AEC has viewed the dual grant of acquisition 
and disposal authority as permitting land exchanges, and has effected 
at least four exchanges in the last five years. In all respects, 


however, the AEC views its exchange authority as restricted to 


exchanges necessary to the fulfillment of its programmatic purposes. 


In one 1968 case AEC exchanged 35 acres of land for 40 acres 
owned by the Forest Preserve District of DuPage County, Illinois, 
based on a Corps of Engineers appraisal that the tracts were of 
equal value ($96,000). In another trade of fractions of an acre, no 
formal appraisal was made, but it was estimated that the parcels 
were equal in value ($550). 


Two more significant exchanges involved substantial interests, 


but no dollar value was established through appraisal. In 1965, AEC -.~ 


conveyed to the State of Washington 840 acres on the perimeter of 
the AEC's Hanford reservation in exchange for the State's outstanding 
mineral rights in about 38,000 acres of land in scattered tracts 
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throughout the reservation. AEC considered such outstanding 
mineral rights inconsistent with the use of Hanford as a permanent 
installation. In a similar transaction in 1969, Northern Pacific 
Railway Company quitclaimed its mineral rights in about 53,000 
acres in the Hanford reservation for the grant of a railroad right. 
of-way across that installation. 
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4. The Tennessee Valley Authority. 


In order to carry out its programs, Congress vested the 
Tennessee Valley Authority, a federal corporation, with authority 
to purchase such property as it deems necessary or convenient 
in the transaction of its business and to exercise eminent domain 
powers in the name of the United States for these purposes. 1/ 
The Act specifically states that the corporation-- 


(i) Shall have power to acquire real estate for 
the construction of dams, reservoirs, transmis- 
sion lines, power hours, and other structures, 
and navigation projects at any point along the 
Tennessee River, or any of its tributaries, and 
in the event that the owner or owners of such 
property shall fail and refuse to sell to the Corpora- 
tion at a price deemed fair and reasonable by the 
board, then the Corporation may proceed to exer- 
ciee the right of eminent domain, and to condemn 
all property that it deems necessary for carrying 
out the purposes of this chapter, and all such con- 
demnation proceedings shall be had pursuant to the 
provisions and requirements hereinafter specified, 
with reference to any and all condemnation proceed- 
ings: 1 hawe2/ 


In authorizing the TVA to seek to purchase lands "at a price deemed 
fair and reasonable by the board," failing which condemnation pro- 
ceedings would be instituted, Congress sought to encourage the 
settlement of acquisition matters by negotiation and purchase. 


a. Acquisition by purchase. 


The language of the TVA act authorizing the board to set 
a "fair and reasonabléd'price for acquisition by purchase is similar 
in scope and purpose to the Act of July 14, 1960, authorizing the 
Corps of Engineers to pay a "just and reasonable compensation" 
in negotiations with property owners affected by Corps projects. 3/ 


1/ Act of May 18, 1933, ch. 32, § 4, 48 Stat. 58, as amended; 16 
U.S.C. §§ 83lc(£),(h), (i) (1964). Sans 
2/ 16 U.S.C. § 83lc(i) (1964). 

3/ Discussed;p. 297 supra. 
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In practice, however, it appears that the TVA has developed a 
unique two-step application of the policy which has kept con- 
demnation to a low level. 4/ 


The TVA implementing techniques under this legislation 
to encourage the settlement of property acquisition by purchase 
involves two'separate appraisals. The first appraisal of the 
property sought to be acquired is made deliberately at a higher 
figure than that which would be ''market value" or "just compensa- 
tion" in a condemnation proceeding. The TVA normally does not 
negotiate with respect to its first purchase offer figure. If not 
accepted, the TVA then obtains a ''market value" appraisal for 
use in the condemnation proceedings which usually is less than 
the first appraisal, At Congressional hearings in 1963, TVA's 
director of its Division of Property and Supplies described the 
two step process as follows: 


. . . TVA follows an appraisal policy that is 
designed to hold condemnation proceedings to 
a minimum at the same time avoiding the pay- 
ment of unreasonably high prices for the land 
taken, 


* OK OK OK 


If the landowner refuses to sell his property 

at the appraised price, the property is acquired 
by condemnation, of course as a last resort. 

No change is made in the price in the course of 
negotiations unless it appears that some element 
of value was overlooked or some error occurred 
in the original appraisal. 


* Ok OK OO 


When condemnation becomes necessary be- 
cause of refusal to sell, TVA obtains local lay 
witnesses or special appraisers who establish a 
condemnation price of "just compensation." . . . 


4/ For a detailed discussion of the appraisal techniques and 


procedures employed by TVA see Draft Report, Study of Appraisal 


Techniques and Procedures Utilized in Connection With Action 
Related to Federal Public Lands, PLLRC, pp. 111-120 (Dec. 1969). 


~ 314. 


| Prices established by qualified witnesses are 

| based on fair cash market value, or, according 

| to the judicial concept, the amount the property 

| would bring on the open market between a willing 
| buyer and a willing seller. ... This "'con- 


| demnation price'! is frequently less than the price 
at_which the property was appraised for the pur- 
) pose of an offer to purchase by voluntary purchase. 


‘5/ 


The TVA practices apparently have succeeded in minimizing 
_ the necessity for litigation. The TVA has stated in reply to a 
|) questionnaire from the Public Land Law Review Commission re- 
lating to the Commission's appraisal study that ''over the past 36 
| years, condemnation has been necessary to acquire fewer than 
four percent of the thousands of individual properties involved." 6/ 


b. Acquisition by condemnation. 


! As originally enacted, section 25 of the TVA Act of 1933 

|) provided a unique procedure for the use of tribunals to determine the 
) value of land to be acquired through condemnation proceedings. 7/ 

| Compensation for land to be acquired under condemnation proceedings 
\ was fixed by three disinterested commissioners appointed by the court 
\ whose award goes before the district court for confirmation or 

\ modification. The commissioners cannot be elected from'the locality 
/ wherein the land sought by the Federal Government lies. No trial 

| by jury is permitted in such cases. 8/ 


15 / Hearings on Real Property Acquisition Practices and Adequacy of 
| Compensation in Federal and Federally Assisted Programs Before 


| the Select Subcomm,. on Real Property Acquisition of the House Comm. 
on Public Works, 88th Cong., 2nd Sess. at 5, 6 and 7 (July 29 and 


'Aug. 7, 1963) (emphasis added); see also TVA Appraisal Practice 
Manual at 9-8, 9-2. 
Note: Under a revised policy effective October 28, 1968, TVA now 

deposits with the court the full amount of the original offer. 
'|_6/ Draft Report, Study of Appraisal Techniques and Procedures 
Utilized in Connection With Action Related to Federal Public Lands, 
'PLLRC, p. 120 (Dec. 1969). 
‘i/ 16 U.S.C. § 831x (1964). 
| 8/ The validity of this was upheld in Welch v. Tennessee Valley 
| Authority, 108 F. 2d 95, cert. denied 309 U.S. 688; see also Lewis 
'v. Tennessee Valley Authority, 108 F. 2d 95, cert. denied 209 U.S. 688. 


— eee 
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In 1968, however, Congress repealed the provisions 
of the original act authorizing the fixing of compensation by 
three commissioners. 9/ The purpose of the repeal was to 
permit jury trials. The Senate Public Works Committees, in 
favorably reporting the 1968 amendment, summarized its views 
as follows: 


The committee notes that the procedure followed 
by the Tennessee Valley Authority involving the use 
of commissioners in land condemnation cases has 
been in use for a good number of years. The pro- 
cedure in most instances has been fair and workable 
but recently individuals whose land was acquired by 
TVA through condemnation have indicated a certain 
dissatisfaction with the system. 


While the committee makes no judgment as to the 
benefits of either the commissioner or jury-trial 
system, it does feel that a right to trial-by-jury is 
basic to our American way of life, and accordingly 
recommends adoption of this legisation. 10/ 


Accordingly, subsequent to the 1968 amendment, condemna- 
tions of property by TVA must proceed under procedures governing 
other condemnations, i,e, Rule 71A of the Rules of Civil Procedure 
for the United States District Courts. 11/ The appraisal of the 
system under Rule 71A by the Justice Department in its report 
on the 1968 amendment was favorable: 


The Department of Justice has every confidence 
in the jury system, for the determination of the issue 
of just compensation in land condemnation cases as 
well as for other purposes. The Department's long 
experience with both the jury and the commissioner 

Nae system in condemnation cases indicates a preponder- 
ance of advantages in the use of the jury system. 


This Depart ment desires to point out that its 
major experience in condemnation cases has for 
many years been under rule 71A(h) of the Federal 


-9/ Aer ot Sept 28, 1968, Pub. L. No. 90-536, 82 Stat. 885; 
16 U.S.C. § 83lx (Supp. IV, 1965-68). 
10 


10/ S. Rep. No. 930, 90th Cong. , 2d Sess. 3 (1968). 
11/ 28 App. U.S.C. Rule 71A (1964). 
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Rules of Civil Procedure. Under the rule the 
issue of just compensation is for determination by 
the court, or by a jury upon request of either 
party, except that in the latter case the court in 
its discretion may order that, because of the 
character, location, or quantity of the property 

to be condemned, or for other reasons in the inter- 
ests of justice, the issue be determined by a com- 
mission of three persons appointed by it. The 
present bill would not affect this rule. The De- 
partment does not conduct condemnation litigation 
for the TVA or under the TVA procedure, nor 
would it under the bill. Consequently, the Depart- 
ment of Justice makes no recommendation as to 
whether the bill should be enacted. 12/ 


o2/ S. Rep. No. 930, 90th Cong. , 2d Sess. (1968). 
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5. Bureau of Reclamation 


The basic authority for the acquisition of lands needed in 
connection with projects constructed by the Bureau of Reclamation 
under the Federal reclamation laws is section 7 of the Reclamation 
Act of 1902, which provides that when "it becomes necessary to 
acquire any rights or property, the Secretary of the Interior is 
authorized to acquire the same for the United States by purchase or 
by condemnation under judicial process.'' 43 U.S.C. § 421. This 
general authority is supplemented by section 14 of the Reclamation 
Project Act of 1939 (43 U.S.C. § 389), which authorizes the 
Secretary ''to purchase or condemn suitable lands or interests in 
lands for relocation of highways, roadways, railroads, telegraph, 
telephone, or electric transmission lines, or any other properties 
whatsoever, the relocation of which in the judgment of the Secretary 
is necessitated by construction or operation and maintenance'' of any 
reclamation project. 


Individual projects are authorized by act of Congress, 
which makes the project subject generally to the reclamation laws, 
including the above provisions. However, sometimes specific 
land acquisition authority is contained in individual project 
authorizations, 1/ usually in connection with acquisition of lands 
specifically for fish and wildlife or recreation purposes. 2/ 


In recent years the Bureau has followed the practice of 
including in the project proposal submitted to Congress a relatively 
detailed description and mapping of the lands considered necessary 
for project purposes. This contrasts with previous policy under 


1/ See, e.g., 43 U.S.C. § 613a, authorizing the acquisition of 
certain lands in connection with the Gila project, Arizona; 43 U.S.C. 
§ 597b, providing for the condemnation of easements in certain 
Indian allotted lands for the Riverton project, Wyoming. 


2/ See, e.g., 43 U.S.C. §§ 616c (Fryingpan - Arkansas project, 
Colorado); 6l6ccc (Auburn-Folsom South unit, Central Valley 
Project, Calif.); 620g (Colorado River Storage Project). 
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which the project ''take line'' was usually established after the 
project was authorized and often after the project was under 
construction. The general scope of the lands required for a 
particular project have been described by the Bureau as follows: 3/ 


Generally speaking the land required for canals 
and laterals, pumping systems, power plants, and 
transmission lines will be established by and limited 
to the areas necessary to construct, operate, and 
maintain these facilities. Similarly, the minimum 
take line on reservoirs is that necessary to contain 
the reservoir and provide the land necessary for 
access by the operation and maintenance organization 
along the lake periphery at high-water level. However, 
the lake values related to recreation and to the 
preservation of the fishery and wildlife often have 
land requirements in addition to the minimum area 
needed for water and power operation. When these 
additional values can be developed, the Bureau of 
Outdoor Recreation, the National Park Service, and 
the Bureau of Sport Fisheries and Wildlife cooperate 
with the Bureau of Reclamation in planning the project. 
These agencies designate and provide justification 
for acquiring such additional project lands as are 
needed for the purposes falling within their respective 
interests. The additional lands either provide access 
to the reservoir's water surface or are used specif- 
ically: for recreation, fishery, or wildlife purposes. 


3./ Hearings before the Select Subcommittee on Real Property 


Acquisition of the House Committee on Public Works, 88th Cong., 
2d Sess. 198 (1963). 
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a. Land acquisition policies and practices 4/ 


The Land Acquisition Branch of the Division of Irrigation 
comprises four sections. They are the Land Description Section, 
the Appraisal Section, the Acquisition Section, and the Relocations and | 
Utilities Section. The Land Description Section determines the suf- | 
ficiency of various tracts of land to be acquired in order that they 
meet title company requirements, obtains title information and 
verifies that type of information. The Appraisal Section makes the 
necessary appraisals and estimates the value of each individual tract 
to be acquired. The Acquisition Section prepares the necessary 
acquisition papers and negotiates for the purchase of the property. 
The Relocations and Utilities Section institutes contracts between 
utility companies, States and county agencies, for the joint use of 
right-of-way and for the relocation of transmission lines, telephone 
lines, highways and roads. 


After authorisation of a project, one of the first contastss made 
with individual landowners occurs immediately prior to the time the 
project construction engineer starts making initial surveys to determine 
property lines. Contacts: are made to obtain permission to enter 
properties to conduct these surveys. During this time landowners are 
also informed of the purpose of the project. 


The project construction engineer after being informed of the 
location of the approved take-line, begins the preparation of the 
necessary plats and descriptions of the individual ownerships to be 
acquired. This also requires more detailed surveys and additional 
contracts with the landowners. The project construction engineer 


4/ Except where otherwise indicated, the following narrative is 
taken verbatim from the testimony of James R. Stuart, Jr., Chief 
of the Land Acquisition Branch, Bureau of Reclamation Region 2, 
as contained at pages 199-207 of the Select Subcommittee real property | 
acquisition hearings cited in note 3 supra. Portions not considered 
necessary to an understanding of the Bureau's practices have been 
deleted by the Commission staff. More detailed information may be 
found in Appendix II to this report, which contains a series of questions ! 
on land acquisition negotiating techniques propounded to the Bureau of | 
Reclamation and other Federal agencies by the Select Subsommittee 
and the agencies' responses thereto. 
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|| further determines what lands should be acquired first. We must, of 

ih necessity, acquire those lands in the reservoir where actual construction 
| work is to be performed. Normally the order of take for the remaining 

\ properties within the reservoir are from the damsite upstream. These 

|) properties are scheduled for acquisition for each year within the limit 

i of funds allocated for land acquisition for that particular year. How- 

i ever, if we are informed by a landowner that a hardship will result 

i to him unless an acquisition is made out of schedule, we would 

| immediately have the necessary surveys made, the appraisal made, 

| and negotiate with that landowner in order to alleviate the hardship. 


| I would like to point out that when the Bureau was acquiring land 
| for the Trinity River division of the Central Valley project, it was the 
| policy of the Department of the Interior to acquire fee title to lands 

| approximately 300 feet horizontally above the normal water surface 

/ or the edge of the conservation pool. Also, in the case of the Trinity 
| River division, there was authorization to acquire additional lands 

| for access to project lands for the maintenance of public health and 

|| safety and the protection of public property thereon. 


| As pointed out by Mr. Pafford, the present policy is to acquire 

|| lands for recreation and fish and wildlife preservation and enhancement, 
las provided by Senate Document 97, 87th Congress, 2d session, appwoved 
| by the President May 15, 1962. Recommendations for such land 

| acquisition, as made by the Bureau of Outdoor Recreation, the National 

| Park Service and the Fish and Wildlife Service, are included in reports 

| seeking project authorization. 


The alinement of a canal is established during the planning stages 
‘of a project, based on the geology and topography of the diversion works, 
|| the water delivery points, the areas to be eerved, the quantities of 
| water, and the necessary heads along the canal. Considering these 
factors, the water surface elevation of the canal is established and 
the ends of the canal are determined. During the construction states 
’ the final almement of the canal is set so that the canal can be con- 
structed in the most economical manner, taking into account the 
controlling water surface and local topographic conditions. This also 
determines in general the amount of land which will be acquired. While 
every attempt possible is made to consider hardships to landowners 
resulting from the canal passing through their properties, very little 
change in alinement can actually be made once the termini of the canal 
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and water surface elevation are fixed. Thus, very little adjustment to 
avoid specific damage to an individual landowner is possible. This 
is particularly true as the canal size increases. 


It is necessary to acquire the units in accordance with the length | 
of canal to be put under a construction contract. For a particular 
length of canal, one ownership is acquired immediately after the 
other in a downstream manner. This is necessary so that right-of- 
way is available in an orderly manner for the construction program. 


In acquiring canal rights-of-way, the Bureau of Reclamation 
constructs bridges and irrigation crossings in order to provide 
access to landowners where such bridges may be justified and in 
order to alleviate severance damages. 


At this point, it is proper to show the next major step in our 
acquisition program. This would be the appraisal of lands to be 
acquired. Iam going to call upon Mr. Edmond F’. Kempton, super- 
visory appraiser and head of the Appraisal Service to present a paper 
on this aspect of land acquisition. However, I am asking Mr. Kempton | 
to present his paper after conclusion of my remarks. 


Upon completion of the appraisal report, it is reviewed by the 
supervisory appraiser and approved by the regional director, and the 
necessary papers for acquisition are prepared. This work is done by 
the Acquisition Section of the Land Acquisition Branch, which is chargec 
with the responsibility for negotiating the purchase of the reqpired | 
land. The parcel of land to be acquired is then assigned to a realty 
specialist, usually referred to as a right-of-way agent. The right-of- 
way agent makes a study of the appraisal report, the particular items — 
of construction for the project which will be on the land acquired, if | 
any, and all other aspects of the property as amy be reflected in the 
appraisal report and preliminary title report. He then familiarizes 
himeelf by inspection in the field of the various features of the property, 
its method of farming, ranching or other operation, and the effect of 
our taking on these operations. A study of any curative measures 
proposed in the appraisal report will be made. He will also become 
familiar with all of the comparable sales used by the appraiser, as well 
as the general area in which the property is located. | 
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After becoming thoroughly familiar withithese matters, the 
right-of-way agent contarts. the landowner to inform him of the 
exact nature of our acquisition, the method of arriving at the 
estimated fair market value of the property, and the amount of money 
which the Bureau estimates as the fair market value. Usually at this first 
meeting between the negotiator and the landowner, it is ascertained 
whether it will be necessary to deal primarily with the landowner, or 
whether an attorney, engineer, appraiser, or other expert will be 
used by the landowner during negotiation. 


In discussing the proposed purchase, the right-of-way agent 


_ advises the landowner of the appraised value but is not permitted to reveal a 1 
_ detailed breakdown of the Bureau's appraisal. This detailed breakdown 


is not revealed since it is considered confidential information which 
will be used in court if our negotiations are unsuccessful and we must 
resort to condemnation proceedings. The right-of-way agent is 
permitted to discuss in general the acreages of various types of land 
being acquired, and the range of value for each particular type of land 
as reflected by the market. He also may discuss the comparable sales 
used by the appraiser and attempts to determine whether the owner, 

or his representative, has any additional sales in mind which will 
support the owner's conténtion of value. If during this discussion the 
landowner brings out any features of his property, or comparable sales, 
or other information which may not be reflected by the appraisal report, 
or which the right-of-way agent feels indieates additional value, the 
agent will go back to the appraiser and fully discuss the matter with 
him. It is recognized by the Bureau that an appraisal is only an 
estimate of a professionally trained appraiser and is not regarded 

as the absolute and final determination of value, thus, if the right-of- 
way agent is able to obtain a counteroffer from the landowner which is 
believed to be fair and just to both the landowner and to the Government, 
he will submit it to his supervisor. Of course, this counteroffer must 
be based on actual facts and not be just a case of the landowner wanting 
more money. 


If, after a careful study of all of the facts that were used in arriving 


at the proposed settlement figures, it is concluded that a settlement is in the 


best interests of the Government, the regional director will submit the 
proposed settlement to the Commissioner of the Bureau of Reclamation 


and request authority to execute a contract for an amount over the appraised 
valuation. Should the Commissioner's office, after a review of the infor- 


mation submitted to them, grant such authority, the contract is entered 


‘into by both parties. 
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Other factors which enter into the negotiations and which are 
taken into consideration are the retention by the landowner of improve- | 
ments within the area being acquired. Should the landowner wish to 
retain improvements and move them from the right-of-way area, 
and these improvements are not needed by the Government, this will 
be made a part of the contract. There will be a reduction in the final 
purchase price as a result of this, and such reduction usually represent; 
a salvage value of the improvement. Additionally, the landowner may 
wish to retain possession and use of buildings until the latest possible 
date commensurate with the construction schedule. It is the policy of 
the Bureau of Reclamation to allow landowners to so retain possession 
as long as there is no interference with the construction program. 
The Bureau of Reclamation does collect rent for the use of the property | 
after the date title passes to the United States. The amount of this 
rental value is usually not large and permits some latitude in the 
negotiations. 3 


Where there are crops growing upon the land, it is the policy to 
‘permit the landowner to continue cultivating and to harvest crops if 
he can do so prior to the time that actual possession of the land is 
needed by the United States. If the land is needed before the crops can 
be harvested, the contract provides that the United States will pay for the 
value of the crop destroyed on the basis of an appraisal made by the 
Bureau of Reclamation. . 


We realize that although it is the obligation of the landowner to 
furnish clear title, this process is difficult and time-consuming and 
often causes considerable consternation upon the part of many land- 
owners who are not familiar with the process. Failure to obtain a 
clear title promptly results in considerable delays in the construction 
program. Accordingly, the Land Acquisition Branch actively assists 
landowners with this work whenever possible. It is necessary to obtain 
surrenders of leases from tenants and clear deeds of trust and crop 
mortgages, as well as oil and gas rights. A considerable amount of 
this work is carried out by our right-of-way agents. Usually all of the 
necessary papers are prepared by the Bureau and the right-of-way 
agent delivers them to the proper parties for signature. 


Another phase of the work performed by the right-of-way agent 
is the obtaining of rights-of-entry permits. Many times it is necessary 
for the right-bf-way agent to contact a landowner at the very beginning 
of a project in order to obtain a right of entry in order to allow the 


- 324 - 


| 


| Bureau to conduct surveys and investigations. As anexample, in the 

, recent construction of a transmission line from Gas Point Road, 

| in the vicinity of Redding to Tracy, the surveys were performed by 
)a consulting engineering firm under contract with the Bureau of 

)} Reclamation. It was necessary for the right-of-way agents to contact 
» each and every landowner prior to the time the engineering firm 
jentered the property for surveys to obtain a right-of-entry permit. In 
) so doing, the right-of-way agent explained to the landowner thel 

| possibility of construction of the transmission line through his 
|property. When rights of entry are obtained, it is the policy to pay 

| to the landowner compensation for any damages which may be done 

to the property. 


In acquiring land for reclamation projects, the Secretary of the 
' Interior has authority under the act of May 28, 1958 (72 Stat. 152)sto 
» reimburse owners for certain expenses incurred in searching for a 
‘new site and for moving themselves, their families, and their 
i possessions toa new home. The regulations allow landowners to apply 
‘for reimbursement for mileage, lodging, and meals incurred in 
»searching for a replacement site. The right-of-way agent presents 
'the landowner and tenant at the time of negotiations with application 
‘forms, and supplies them with information to:enable them to file their 
japplications. The right-of-way agent advises them of the need to 
‘submit the application within 1 year of the time they made the move and 
/of the need to submit receipted bills to support their claims. He also 
tmakes a brief inventory for regional office use of the possessions which 
‘must be moved. 


When the application for reimbursement is received, it is reviewed 
‘in accordance with departmentally approved instructions. A committee 
\has been set upcin the regional office to approve these claims, consisting 
of representatives of the Acquisition Section, the Division of Finance, 
sand the Appraisal Section. This committee has to certify that the 
jamount of the claim is fair and reasonable. Before payment is made, it 
‘is necessary to verify that the claimant is the proper party who filed the 
‘claim, that it has been filed within the time limit, that the proper receipts 
‘have been submitted, and that the total reimbursement does not exceed 
‘25 percent of the fair value of the parcel of land from which the parties 
'moved. 


The Bureau does not give assistance to vendors regarding relocation. 
‘It is felt that this type of help would be very difficult to render because 
‘of the individual preferences of the landowners, and the fact that the 
‘individual may, as a result of the taking, engage in an entirely different 
itype of occupation. Also, to assist landowners in this regard would require 
ithe establishment of a real estate brokerage-type office to maintain 
linformation on various types of available properties. After the claim is 
ypaid, no further action is taken to determine the vendor's status after 
‘relocation. | Devas © 


Most reservoir acquisitions, at least in region 2, consist of : 
farming, ranching, and other allied properties. In those cases where 
the entire property is not taken, the remainders are generally not 
suitable for the same type of operation. The landowner thus moves out 
of the area if he desires to continue in his same kind of livelihood. 
When this occurs, he may or may not have sufficient money from our . 
acquisition to acquire the replacement site, even though he has received | 
the estimated fair market value of his property. Assuming that all 
conditions are identical between the replacement site and the original 
holding of the vendor, he should have sufficient money to acquire his 
replacement site in another area, after selling the remainder. However, 
if there is an increase in any amenities in the replacement site, the 
vendor probably would not have sufficient money for his replacement 
site. Conversely, if the amenities are less in the area of the replacemen 
site, the vendor would have more money than was necessary for the 
replacement. In other words, the vendor usually receives sufficient 
money to replace, in kind, since the purchase price is based on open 
market transactions. 


In regard to those owners whose whole property is acquired and 
who desire to live immediately adjacent to the reservoir, they may 
find that, because of project enhancement, they do not have sufficient 
money from our acquisition, however, to acquire like acreages adjacent | 
to the reservoir. In such acquisitions, however, they are not acquiring , 
a replacement in kind, but are acquiring land where the amenities have 
increased dueto the coming of the project. This is no different, 3) 
however, than if they went into a town and acquired land with more 
amenities. If they go into a like area as the acquisition, they should 
find they do have enough money, as the amenities are the same. 


With respect to the acquisition of privately owned land upon which 
a lessee may have constructed improvements, it is the policy of the 
Bureau to appraise the entire holding; that is, to arrive at the estimated | 
fair market value of the land and the improvements. This total sum is 
paid to the landowner and it is left to the landowner and the lessee to 
determine what portion belongs to each. 


We in region 2 have not encountered a situation where it has been | 
necessary to acquire improvements of lessees on Government-owned . 
land. However, we have had situations where improvements have been | 
constructed on invalid mining claims. In these situations, it has been 
necessary to inform the people who have constructed the improvements | 
that the United States must make use of the land and that we are unable 
to compensate them for the improvements. It is the policy to allow these i 
people the right to remove the improvements if they so desire. There 
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is no way known in which we can legally reimburse these people for the 
improvements they have constructed, which usually consists of low- 
value residences. 


Section 14 of the Reclamation Project Act of 1939 in general 
provides, where the Secretary deems necessary, for the Bureau to) 
be able to relocate certain facilities and to acquite or exchange rights- 
of-way for such relocated facilities. We in region Z utilize this 
section primarily for the relocation of highways, roads, electric 
transmission lines, telephone lines, pipelines, and like facilities. 
For example, lands are exchanged under this authority if a highway 


must be relocated from a reservoir area. The United States acquires, 


or pays for the acquisition of land outside of the reservoir, in exchange 
for the lands occupied by the highway within the reservoir. In 


addition, the United States pays the cost of relocation. 


b. Utilization of reserved rights of way. 


The act of August 30, 1890 (43 U.S.C. § 945) provided that all 
public land patents issued subsequent to that date for lands west of the 
100th meridian reserve ''a right of way thereon for ditches or canals 
constructed by the authority of the United States.'' Prior to 1964, the 


land owner across whose land such a right-of-way had been reserved 


could be compensated only for the value of actual improvements on the 
right-of-way. This situation was unsatisfactory to the affected land- 


| owners and presented a serious public relations problem to Bureau 


acquisition programs. The result was the act of September 2, 1964 


| (43 U.S.C. § 945a), which provided generally that, notwithstanding 


the existence of such reserved rights-of-way, "'the Secretary of the 


| Interior shall pay just compensation, including severance damages, to 
| the owners of private land utilized for ditches or canals in connection 

| with any reclamation project, ''the construction of which commenced 

| after January 1, 1961. 
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or departures from existing practices are noted throughout. 


Ill. CASE STUDIES 


A number of different case studies involving acquisition 
have been examined to provide additional information regarding 
the legal and practical operation of the system under particular 
statutes. Many of the case studies highlight various problems 
or problem areas under the existing system. 


A summary of the nature of the case and its important 
features is set forth at the outset. This is followed by an 
analysis of the facts in chronological sequence. Any anomalies 


oS. tes 


ae 
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A. Case Study No. l. 


Proposed Exchange Under Section 8 of the Taylor 


Grazing Act by McCulloch Properties, Inc., at Lake Havasu, 
Arizona, Private Exchange Application, Arizona 0357.66, 


This case involves a proposed private exchange under 
Section 8 of the Taylor Grazing Act. 1/ The proponent was 


_ McCulloch Properties, Inc., the developer of Lake Havasu 


City, Arizona. The company offered to exchange four parcels 

of land aggregating 328 acres close to the Colorado River in ex- | 
change for 1,221 acres of selected public lands located several 
miles further from the River. The lands offered by McCulloch 
were desired by the Lower Colorado River Land Use Office of the 
Department of the Interior in furtherance of their programs. The 
selected lands were withdrawn for reclamation purposes, but the 
Bureau of Reclamation indicated that it would release its with- 
drawal to permit the exchange. Informal approval was obtained 
from interested State and local organizations. The company had 
obtained two appraisals by independent appraisers indicating the 
values of the lands to be exchanged as equal. Questions as to 
these appraisals were raised on review at the Denver office of 
the BLM. Asa result, the Land Office hired an individual ap- 
praiser whose report concluded that the selected lands were 
valued at almost $1 million more than the offered lands. Al The 
Arizona Land Office, by formal decision on February 8, 1968, 
denied the exchange application and this was affirmed by decision 
of the Director, BLM on February 12, 1969. Both decisions 
accepted the report of the BLM's appraiser and rejected the two 
appraisals submitted by the company. The case demonstrates 
the problems inherent in an "equal value" exchange where the 
independent appraisers hired by the proponent on the one hand 


‘and the BLM on the other, disagree. No mechanism exists for 


the resolution of such conflicts and the BLM adopts its own ap- 
praiser's analysis. Under the statute the exchange can be fedistes eae 
only if the parcels are of equal value. 


1/ Discussed pp.5 et seq. supra. 


2/ The appraisals involved have been reviewed in detail in 
Study of Appraisal Techniques and Procedures Utilized in Con- 


nection With Action Related to Federal Public Lands, PLLRC 


198-204 (December 1969). 


oes 


This private exchange application had its genesis in formal 
negotiations between officials of McCulloch Properties, Inc., the 
owners and developers of Lake Havasu City, and the Department 
of the Interior. The first letter in the file is dated September l, 
1965, from Melvin S. Crosby, Acting Administrator of the Lower 
Colorado River Land Use Office, Office of the Secretary, to Mr. 
Robert G. Krechter, Vice President of McCulloch. The letter 
refers to a proposed exchange of land close to the Colorado River 
owned by McCulloch for acreage adjacent to McCulloch properties 
but some distance from the River, and owned by the BLM. Mr. 
Crosby states that "'the lands which you have offered could be of 
value as a buffer zone to waterfront development and also would 
serve to broaden access to the recreation area of the Lake Havasu 
State Park.'' The letter concluded that ''we are anxious to effect 
this exchange, but the public domain land in the vicinity of, but not 
adjacent to, the Colorado River is administered by the Bureau of 
Land Management. We suggest that you direct your exchange 
offer to Fred J. Weiler, State Director, Bureau of Land Manage- 
ment . . . Phoenix, Arizona,''! rs 


Apparently McCulloch informally conferred with the Land 
Office, BLM, Phoenix. On October 4, 1965, the Manager of the 
Land Office wrote to the company advising that the lands in which 
McCulloch was interested were not withdrawn except for one por- 
tion in a reclamation withdrawal. The letter conciuded that the 
BLM could consider an exchange involving any unwithdrawn "open'' 
land--public domain or acquired--in the area, The Manager 
suggested that the company contact the Bureau of Reclamation about 
revoking the withdrawals. A further letter of October 15, 1965, from 
the Manager of the Land Office to the company advised that "acquired 
lands'' were not subject to selection and private exchange applications, 


On March 24, 1966, McCulloch wrote Mr. Weiler, the State 
Director, Phoenix, submitting an application for exchange of pri- 
vately-owned lands in Sections 23 and 25 located between the new 
alignment of Arizona State Highway 95 and the Colorado River at 
Lake Havasu in exchange for lands located some four or five miles 
from the River's edge. An appraisal from Allied Property Analysts 
was enclosed. The application, on Form 4-728, offered parcels l, 
2, 3 and 4 (withn Section 23 T. 13N. R.20) and 7 (within Section 25, 
T. 13N. R.20 W) in the amount of 328 acres in exchange for 1,22] 
acres designated as parcels 5, 6, 8 and 9. It stated that all 
mineral rights to the offered lands were presently reserved to the 
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') Santa Fe Railroad Company but that the applicant held an option 
to acquire them. The application asked for no reservations or 
easements in the selected lands. It stated that there were no 

| springs or waterholes on the selected lands, 


On March 31, 1966, the Manager of the Land Office, Phoenix, 
| Arizona, ina letter to the company, acknowledged receipt of the | 
| private exchange application, and called attention to several dis- 
_crepancies in the title descriptions. 


GQ May 20, 1966, McCulloch submitted an amended appli- 
- cation to the Manager of the Land Office, Phoenix, requesting the 
| proposed exchange (on Form 2244-2, Sept. 1964, formerly 4-728). 
| The application enclosed a letter from the Bureau of Reclamation 
confirming that the selected lands in Section 14 were not required 
for reclamation purposes. The Reclamation letter, dated May 
18, 1966, by A. B. West, Regional Director, Bureau of Reclamation, 
Boulder City, Nevada, stated: 


The land which you propose to release is not 
required for operation or maintenance of the reser- 
voir, therefore, justification for the exchange must 
be made on recreational requirements in the area, 
We will correspond further with you on this subject 
in about two weeks. . 


On June 27, 1966, Mr. A. B. West wrote to McCulloch 
| advising that "we will coordinate the lifting of our withdrawal on 
| the lieu selected lands with the exchange action which will be 
| handled by the Bureau of Land Management.'' This letter was 
| forwarded to the.Manager of the Land Office, Phoenix, by the 
| company on July 1, 1966. 


On June 1, 1966, Mr. Collins, Manager, Land Office, 
Phoenix, wrote to McCulloch regarding certain discrepancies in 
the application and requesting a ''Petition for Classification" on 
Form 2400-7. On June 3, 1966, the company returned the executed 
form, 


On June 16, 1966,the Manager, Phoenix District Land Office, 
BLM, forwarded the file to the State Director, BLM, Arizona, 
concluding "it would appear that the exchange would be to the ad- 
vantage of both Federal government and applicant if values are 
equal.'' The letter requested that the exchange proposal be 
_ considered from a classification appraisal standpoint. 


eo SD Lee 


On September 13, 1966, the Area Manager for the Kingman 
Resource Area wrote to Mohave Planning & Zoning Commission 
in Kingman, Arizona, referring to the proposed exchange and 
asking for any comments. On September 15, 1966, the Planning 
& Zoning Commission responded, stating that the requested exchange 
"is compatible with the Mohave County General Plan, the Lake 
Havasu City General Plan, and does not appear to be in conflict 
with planned proposals by other agencies known to us," 


A memorandum of a long distance telephone discussion of 
Mr. Roy T. Helmandollar, Phoenix District Office, BLM, and Mr. 
Krechter, Vice President of McCulloch, reveals that Mr. Helman- 
dollar stated that the BLM was undecided as to whether to appraise 
the offered land orto forward the application to the Director with a 
recommendation of acceptance of company's appraisal. He further 
stated that the appraisal would have to be reviewed sat the Director 
in any event because of the values involved. 


In a letter dated October 20, 1966, the Arizona Game and 
Fish Department advised the State Director, BLM, Phoenix, that 
it had no objections to the proposed exchange and endorsed and 
encouraged the exchange from a recreation and general management 
point of view. 


BLM's classification report was submitted on October 4, 
1966, by Thomas A. Moore, Area Manager, on Form 4-1499. He 
examined the 328.10 acres of base lands offered by the company 
and concluded that they "are suitable for acquisition.'' The report 
indicated that no evidence of mining activity was found on the ground, 
but that the County records were not searched. A report of the same 
date on the 1,217.56 acres of selected lands concluded that the lands 
were not required for retention in Federal ownership or for other 
valid Federal conservation land use or management programs. It 
further determined that the lands did not conflict with classification 
under the Small Tract or Recreation Acts. It concluded: 


Disposal of these lands will not adversely affect 
the range management program. Development of 
the private lands are in such a manner that the sub- 
ject lands will be beneficial to the development. The 
subject lands are proper for disposal through Private 
Exchange. Lands in Section 14, T. 13 N., R. 20 W. 
are under Reclamation Withdrawal. Withdrawal will 
have to be lifted at time of exchange. 
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On October 27, 1966, the Director of the Geological Survey 
reported that the land was without value for minerals, either 
metalliferous or nonmetalliferous and that it was not withdrawn for 
waterpower or storage purposes. 


On October 28, 1966, the State Land Commissioner wrote 
to the Director, BLM, advising that the Arizona Land Department 
had no objection to the proposed exchange and waived the six-month 
preference of the State of Arizona. On October 27, 1966, the 
State Parks Director wrote the Manager of the Land a Phoenix, 
posing no objections. | 


On Nobember 1, 1966, a second appraisal by Jenkins, Daven- 
port and Hugh was obtained by McCulloch. It supported the earlier 
appraisal by Allied Property Analysts. 


On November 8, 1966, the District Manager, Phoenix Land 
Office, recommended that the case file be forwarded to the State 
Director, BLM, for consideration of the appraisals made by Allied 
Property Analysts and Davenport, which reflected values of selected 
and offered lands in the amended exchange to be in the government's 
favor. The memorandum stated that if the appraisals could not be 
approved, the District Manager requested that the staff appraiser 
from Washington or the Denver Office be assigned to confirm the 
appraisals or make a new one, 


On November 14, 1966, the State Director, BLM, Arizona, 
sent a Memorandum to the Director, Denver Service Center, re- 
questing that the Center appraisal specialist review the appraisals 
submitted by McCulloch. The Memorandum stated as follows: 


At Irving Senzel's suggestion, we are requesting 
that Mr. Esplin review the appraisal report sthb- 
mitted by S. T. Davenport, MAI, onthe lands involved 
in the McCulloch Properties private exchange applica- 
tion AR-0357666. 


By Memorandum of November 30, 1966, the appraisal 
specialist, Denver Service Center, stated that he could not approve 
the appraisal for the following reasons: (1) it was based entirely on 
the ''anticipated use or development method" of valuation; (2) when 
that method is used, the land should be ready for subdivision with a 
time lag of not more than three or four years, not the 13 years used 
in the report; (3) the appraiser used as a base value for the highest 
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value land sale of lots surrounding the golf course which have 

not as yet been subdivided; and (4) parcel 7 was completely 
surrounded by government land that was not considered in Havasu 
City land use plan. 


Based on the appraisal specialist's review, the District 
Manager, Phoenix District, BLM, wrote to McCulloch on 
December 6, 1966, indicating disagreement with the appraisals 
submitted by the company and stating that ''we prefer the direct 
market data approach wherein raw land sales are compared directly 
with lands being appraised. This provides us with the most factual 
information on which to base decisions," 


On December 31, 1966, McCulloch replied to BLM, stating 
that their two appraisers were preparing a re-analysis. 


On January 30, 1967, Applied Property Analysts submitted 
a revised appraisal to McCulloch. The revised form supports the 
earlier appraisal and the technique employed and argues that the 
market data approach is not germane because of a complete lack 
of comparable situations. On February 1, 1967, Davenport updated 
its appraisal, reaffirming the conclusions of its earlier November 
1, 1966 report. On February 8, 1967, McCulloch forwarded these 
two reports to the BLM in Los Angeles, California. 


On February 17, 1967, the State Director, Arizona, re- 
referred the updated appraisals submitted by the company to the 
Director, Denver Service Center, and requested that Mr. Esplin 
reconsider the additional material, 


On March 31, 1967, the Director, Denver Service Center, 
replied to the State Director of Arizona stating that after a careful 
office review of the subject appraisers' report and the letters of 
explanation sent in by the appraisers involved, it was decided that 
a field review should be made of the lands in the exchange. Mr. 
Esplin made a field trip and concluded that the physical inspection 
raised questions as to whether values for the offered lands are equal 


_ to the selected lands. Mr. Esplin recommended that another 


appraisal be made of the lands by an independent field appraiser 
selected by the government. 


On April 27, 1967, the Lower Colorado River Land 
Use Office reported to the State Director, BLM, Phoenix, in 
favor of the exchange as beneficial to the implementation of the 
Lower Colorado River Land Use Plan. This letter was in reply to 
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| a memorandum dated April 17, 1967, from the State Director 
|) of Arizona asking as to whether or not the acquisition of the 
| offered lands is necessary for implementation of the plan. 


| On May 23, 1967,the Land Office, Phoenix, sent requests 
| for proposals to a number of appraisers in Arizona to undertake 
an independent survey. Ten appraisers were solicited, On July 
)25, 1967, the BLM awarded the appraisal contract to J. Leslie 

| Hansen & Sons. On September 11, 1967, Hansen submitted the 

) results of his appraisal. The final report was submitted to the 

| BLM on October 9, 1967. Based on the appraisal, the selected 
) lands were found to have a value greatly in excess of the offered 


lands. 

I On October 11, 1967, the State Director, Arizona, sent a 
memorandum to the Director, BLM, enclosing the appraisal report 
) by Hansen noting that ''Mr. Hansen concludes that the MPI's private 
) offered lands had a value of $770,000 and that the selected lands of 
| BLM have a value of $1,735,000.'' The memorandum indicated that 
) the result of the appraisal had been discussed with representatives 
) of McCulloch Properties, Inc., and they questioned it. The State 

i Director recommended approval of Mr. Hansen's appraisal report 
' and denial of the exchange as proposed by the Director and Depart- 
' ment. 


On October 31, 1967, McCulloch wrote the Bureau of Land 

|) Management, Phoenix, Arizona, enclosing an engineering report 

| from Tri-County Engineering Corporation of Arizona to counter 

| certain cost data in the Hansen appraisal. On November 3, 1967, the 
Land Office, Phoenix, forwarded this material to the Director, BLM, 
in Washington, and at the same time forwarded it to Mr. Hansen re- 
questing his comments. On November 9, 1967,Mr. Hansen replied to 
the BLM indicating that in his opinion the engineering data had minimal 
relevancy to the evaluation program. 


. 


A memorandum of November 14, 1967,from the Director BLM, 
'to the State Director, Arizona, indicated that the Hansen report 
"does not meet the standards of the Department. The-weak area is 
in the correlation of the sales to arrive at a conclusion of value.'' On 
November 30, 1967, Hansen submitted certain additional explanations 
_of the correlation between the market data and his conclusions of 


of November 14, 1967. This additional material from Hansen was 
_ forwarded to the Director, BLM on December 6, 1967. 
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value, to respond to the questions raised by the Director's memorandum 


On January 12, 1968 the Chief, Division of L&M, S&T, BLM, 
Washington, wrote to the State Director, Arizona, as to the re-. 
view of the Hansen report in the light of the additional material of 
November 30 submitted by the appraiser as follows: ''We believe 
that the report should have been prepared in a manner which would 
convince the reader of the final value conclusions without 'consider- 
able study and effort.' However, we feel that the appraisal report, 
together with the appraiser's statement would be acceptable to the 
Department." 


On February 8, 1968,the Land Office, Phoenix, issued a 
decision rejecting the application of McCulloch Properties, Inc., 
for the exchange. The decision relied upon Hansen's appraisal 
showing the value of the selected lands as $1,735,000, and the value 
of the offered lands as $770,000. The decision stated the company 
could amend its application in order to bring the values within the 
requirements of the law or could appeal. 


On March 8, 1968, McCulloch Properties, Inc. appealed 
the decision of the Land Office to the Director, BLM. The main 
objection was the valuation by Mr. Hansen of Parcel 7. Since the 
Director's office had already reviewed the matter administratively 
prior to the Land Office decision, it would appear that the appeal 
would have little real meaning. 


On April 16, 1968, McCulloch Properties, Inc. wrote to 
Mr. L. Sando, President of the American Institute of Real Estate 
Appraisers, submitting Hansen's appraisal and the company's 
appraisal and asking for a determination as to which was correct. 
At the same time McCulloch apparently filed a complaint against 
Mr. Hansen before the Arizona Chapter of the American Institute 
of Real Estate Appraisers. Mr. Hansen advised the BLM, Phoenix, 
on September 17, 1968, that he had received a letter dated August 
15, 1968 from the Professional Ethics Committee of Arizona 
Chapter No. 41 which had dismissed the complaint against him. 
On December 31, 1968, Lawrence Sando, President of the American 
Institute of Real Estate Appraisers wrote to Mr. JeanM. F. 
DuBois,appraisal specialist, BLM, Washington, D.C., indicating 
that it was against the Institute's policy to assume the role of arbiter 
in a case of any divergency among appraisers, 


On January 7, 1969, the Chief, Division of Lands & Minerals, 
S&T, wrote to the Chief, Appeals and Hearings, BLM, enclosing the 
letter from the President of the American Institute of Real Estate 
Appraisers stating that "it is our opinion that we will get little more, 
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| if anything, from the Institute concerning these appraisals. There- 

fore, we recommend that you take further action in this case on the 

| basis that the appellant has not submitted substantial evidence to in- 
dicate that the Bureau's value estimates are incorrect and that the 

/ American Institute of Real Estate Appraisers has found no evidence 

| in the Bureau's appraisal of violation of the Institute's by-laws, code 

'of ethics, or regulations." 


On January 30, 1969 McCulloch submitted an amended appli- 
) cation seeking to offer a much more limited exchange of Parcels l 
jand 3 in exchange for Parcel 6, and excluding the contested Parcel 7. 


: On February 12, 1969 the Bureau of Land Management, Washing- 
ton, entered its decision affirming the decision of the Land Office, 
| Arizona, and rejecting the proposed exchange by McCulloch based on 


' the Hansen appraisal. 


On February 20, 1969, a memorandum from the Chief, Branch 
of Land Appeals, Office of Appeals and Hearings, BLM, Washington, 
'D.C., to the State Director, Arizona, indicates that the State 
Bie ector's memo of February 14, 1969 transmitting the request of the 
jappellant that its appeal be withdrawn, was received in Washington 
jon February 17th. ''Our decision in this case was decided on February 
(12 and is now in the process of distribution. This fact should not 
) prejudice the submission of a new exchange proposal unless sucha 
)proposal is in some way related to the land value dispute resolved 
by our decision.'' The memorandum assumed that McCulloch would 
)not pursue its right of appeal to the Secretary. 


With respect to the amended application, BLM's reviewing 

|. appraiser on March 7, 1969, indicated that a new appraisal would be 
|) required by Hansen because of the changed sizes of the amended 
|)parcels sought in the company's amended application. On March 14, 
| 1969 the Land Office, Phoenix, wrote to Mr. Hansen asking him if 
che would made an amended appraisal. On March 18, 1969 Mr. 
Hansen replied favorably. 


| On April 15, 1969 the Land Office wrote to McCulloch advising 
that Mr. Hansen would be asked to make an amended appraisal 
assuming some problems over the right-of-way location should be 
\'tresolved. Some negotiations were required relating to the location 
of the highway by the Arizona Highway Department with respect to the 
‘parcels involved in the amended application. On August 28, 1969, 
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the State Director, BLM, Phoenix, wrote to Mr. Hansen to 
proceed with the appraisal of the land described in the amended 
application. This is the last item of correspondence in the file. 
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B. Case Study No. 2. 


Proposed Land Exchanges Under Section 8 of Taylor 
razing Act and Point Reyes Act for the Point Reyes National 


This study deals with two unsuccessful exchange proposals 
of Mr. W. A. Sweet, of Curry County, Oregon. In each instance, 
‘Mr. Sweet proposed to exchange lands within the Point Reyes 
National Seashore boundaries for federally-owned lands, The first 
\iexchange explored was under Section 8(b) of the Taylor Grazing 
}Act. The second was under the 1962 Point Reyes National Seashore 


‘\The Oregon Land Office resisted efforts to Bice any BLM. timber 


} 


jjand Wendell Wyatt, all of Oregon. Eventually this proposed exchange 
jiwas also unsuccessful. A Report of the Comptroller General of the 


United States based on these requests is the basis for this discussion. 


| 
| 1, Taylor Grazing Act Exchange Proposal. 
| 


a. Events prior to filing of the application. 


Mr. Sweet, an Oregon resident and owner of a lumber mill 
‘there, apparently first became interested in a land exchange about 
\August 1960. At that time, a private citizen who headed the Point 
‘Reyes National Seashore Foundation suggested that Mr. Sweet pur- 
‘chase lands at Point Reyes and exchange them for Federal holdings. 


On November 22 and 23, 1960, shortly after a discussion with 
ithe Director, Western Regional Office, National Park Service (NPS), 
‘Mr. Sweet obtained options to buy two tracts at Point Reyes 
\(totaling 3,050 acres) for $2,027,800. 


In a letter of December 1, 1960, the Acting Director, Western 
/Regional Office, NPS, Mr. Maier, advised Mr. Sweet that although 
‘there was authority for the Department to proceed with a land exchange 
‘and although the Department was sympathetic to the idea, "it can give 
‘no assurance at this time that an exchange can be worked out."' 
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Mr. Sweet apparently mentioned an exchange for timber 
lands near his Oregon lumber mill and was advised by NPS that 
he could not obtain public domain lands in Oregon under the Taylor 
Act because Nevada, as the nearest state to the offered lands, would 
be the only legal alternative location to California itself. 1/ 


In a December 12, 1960, meeting with high Interior officials, 
Mr. Sweet expressed interest in obtaining an appraisal to determine 
whether BLM would deem the value of the Point Reyes tracts. equal 
to his option price. A December 17, 1960 memorandum of Interior 
Secretary Seaton directed BLM and NPS to appraise the offered lands 
and, upon identification, the selected lands. 


b. Filing. 


On February 16, 1961, Mr. Sweet filed a formal application 
with BLM for exchange of the 3,050 acres at Point Reyes on which 
he held options for about 9,680 acres of BLM lands in California, 


Cc. Establishing value of offered lands 4 


BLM personnel conducted an appraisal on February 10-20, 
1961. A report of the BLM California State Reviewing Appraiser 
showed an estimate of $563,500 as of December 17, 1960 ($369,000 
for land; $156,900 for timber, and $37,600 for improvements). This 
was only one-fourth of the $2,027,800 Sweet agreed to pay the owner 
in his option. The BLM report expressly found the area unsuitable 
for intensive development; the best and highest use of its non-timbered 
portions was asserted to be recreational. 


Secretary Udall, advised of the wide appraisal-option price 
disparity in May 1961, expressed an inability to reconcile the two 
figures and a desire to acquire the Point Reyes area through exchange 
if possible. 


In review of the BLM appraisal, NPS hired Edward P. Murphy, 
a realtor-appraiser from San Rafael. He reported to the NPS Western 
Regional Office on June 20, 1961, valuing the acreage at $2,026,550, 


1/ Section 8(b) of the Taylor Act requires private exchanges to be of 


lands "in the same State or within a distance of not more than fifty 
miles within the adjoining State nearest the base lands," 
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not including timber. He judged the highest and best use of one 
[tract to be (a) for a single-family gentleman's ranch or (b) for 
high-density residential tracts around some lakes and low-density 
“gentleman's farm estates in the remainder. He judged the other 


tract suited for recreation or development into gentleman's estates 
of 25-50 acres each. 


In July 1961, BLM and NPS agreed to have the two divergent 
appraisal reports reviewed by someone outside BLM. BLM con- 
jjtended that Mr. Murphy's report (a) contained little correlation of 
ithe comparable sales presented with the land being appraised, (b) 
gave insufficient consideration to terms of sales, there being no 
jjindication that sales for other than cash were properly adjusted, 
jjand (c) failed to give sufficient consideration to topography. 
| 

At the recommendation of BLM, Mr. Carver, Assistant 
|\Secretary for Public Land Management, appointed George W. Mathis, 
| Chief Appraiser, Bureau of Indian Affairs, to review the two con- 
|flicting reports. Mr. Mathis eventually reported back in support 

lof Mr. Murphy's findings. On July 27, 1961, Mr. Carver informed 
ithe Acting Director of BLM that future negotiations would proceed 
jon Mr. Murphy's valuation of the Point Reyes properties. 


Three additional private appraisals were made in 1963 at NPS 
jiengagement. They all were roughly corroborative of a two million 
(dollar valuation. The Comptroller General also reviewed Mr. 
/Murphy's primary rationale and could find no objection. 


d. Value established for selected lands. 


On November 30,1961, BLM California Director Nelson 
istated, as a result of a 100-percent ''cruise" of the 9,680 acres 
iselected by Mr. Sweet that 3,808 acres of the selected lands had a 
‘current market value of $2,014,900. He recommended rejection of 
ithe balance of the 9,680-acre request. 


. On appraisal by Frank and Dean Solinsky, Inc., of San 
'Francisco, at Mr. Sweet's instance, valued 9,916.5 acres at 
1$1,956,032, ina January 9, 1962, report. The Solinsky estimate 
)was based on a four run, twenty percent cruise. 


The Chief of BLM's Division of Forest Management advised 


ithe BLM Division of Appraisals that he rejected the Solinsky 
\figure because of inadequate cruising standards and procedures. 


late) 


Upon approval of Secretary Udall, Assistant Secretary | 
Carver met with Mr. Sweet and his appraisers and with a repre- } 
sentative from the BLM cruising parties on March 15-16, 1962, in 
Washington, D.C... - 


On March 27, 1962, Mr. Sweet advised Mr. Carver that he 
had requested the Brookings, Oregon, Plywood Corporation to 
cruise a 40-acre tract of the selected lands which had been cruised 
by both BLM and the Solinskys. Brookings' estimate of merchantable 
volume was even lower than the Solinsky figure. 


Assistant Secretary Carver then requested that BLM, using 
experienced cruisers who had not participated in the matter earlier, 
recruise the 40-acre tract. The BLM recruise (on the 40-acres and 
other tracts previously cruised by BLM) revealed lower figures than 
the first BLM cruise. The BLM figure was still well above the 
Solinsky estimate, however. BLM attributed the discrepancy in its 
cruises to inexperienced cruisers on parts of the original cruise. 


BLM adjusted the 3,808 figure to 4,256 acres and so advised 
Assistant Secretary Carver, who on September 12, 1962, approved 
that acreage as being worth $2,023,067. 


e. Termination of the application. 


On September 24, 1962, Mr. Carver and regional NPS 
officials met with Mr. Sweet. No agreement was reached. 


By letter of February 28, 1963, BLM California Director 
Nelson advised Mr. Sweet that, unless his application were amended 
within 30 days to select 4,256 acres, it would be necessary to reject 
the Taylor Act exchange application. After granting several extensions 
of time, BLM considered Mr. Sweet's application terminated on August 
19, 1963, 


2, Formal Proposal Under Point Reyes National Seashore Act. 
a. The Act. } 


In 1957, the NPS initiated a survey to identify undeveloped 
areas or areas with relatively limited development along the Pacific 
Coast which would be valuable for recreation purposes. Believing 
that there was an imminent possibility of subdivision of the Point 
Reyes area, NPS completed a preliminary report on that area in 
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1958 before the overall survey was completed. 


In 1961 testimony on House bills providing for a Point Reyes 
National Seashore, NPS Director Wirth proposed two methods of 
cutting direct outlays for the project: (1) not requiring that all the 
land in the area be acquired from owners providing the land re- 
mained in its undeveloped state, and (2) allowing acquisition of 
Point Reyes lands by exchange. 


The Act of September 13, 1962, authorized the Secretary of 
the Interior to acquire the 53,000 acres of lands and waters by 
purchase with appropriated funds, by donation, and by exchange 
of Federal lands. 2/ The Secretary was authorized to accept title 
to Point Reyes acreage and to convey to the grantor of such property 
any Federally owned property under the Secretary's jurisdiction in 
California and adjacent states. 


Title 43 of the Code of Federal Regulations, § 2244.5-6, 
requires that preliminary negotiations for Point Reyes exchanges 
be carried on with NPS. If NPS, after consulting with the Interior 
agency with jurisdiction over the Federal lands, deems the proposal 
feasible, the proponent of the exchange then files a formal application 
with the BLM office with jurisdiction over the selected lands. 


b. Events prior to filing. 


When Mr. Sweet had filed his Taylor Grazing Act exchange 
application in 1961, he was interested in exchanging Point Reyes 
lands for either California or Oregon timberlands. He was, of 
course, the owner of a lumber mill in Oregon and also resided there. 
As discussed supra, however, there was no authority for a Point 
Reyes-Oregon exchange at that time. 


In a letter of June 13, 1963, to BLM California Director 
Nelson, Mr. Sweet expressed interest in an exchange for 7,328 acres 
of timberlands in California and Oregon under the 1962 Point Reyes 
Act. Mr. Sweet also asked what lands in the Coos Bay, Oregon, area 
having timber of commercial value were available for exchange. 


2/ Discussed pp. 70-80 supra. 
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In a letter of January 31, 1964, the Acting California Director, ~ 
BLM, advised the BLM Director Stoddard that NPS had indicated its 
intent to acquire Mr. Sweet's property under the 1962 exchange au- 
thority. 


In early December 1963, an NPS realty officer had visited 
BLM offices in Oregon to determine what public lands there might be 
considered suitable for exchange under the Point Reyes measure. He 
was apparently advised that (1) all forested lands in western Oregon 
weie under an intensive management program and that disposal of 
any lands would reduce the sustained-yield allowable cut and (2) the 
State of Oregon had certain lieu selection rights which could: hardly 
be denied if Point Reyes exchanges were to be permitted in the fo rest 
areas. About 2.4 of the 15.6 million acres of BLM lands in the state 
are situated in western Oregon. Of these, some 2.1 million acres 
are Oregon and California Railroad (O&C) and Coos Bay Military 
Wagon Road (CBWR) grant lands. About 243,000 acres are public 
domain lands. 


In a letter of December 19, 1963, to BLM Director Stoddard, 
Oregon BLM Directory Getty stated that ''there are no parcels of 
public domain in western Oregon that might be acceptable for Point 
Reyes exchange lands."' He based his conclusion on the fact that all 
the public domain and O&C-CBWR lands were included in the intensive 
management program and that any disposal of such lands would reduce 
the sustained-yield allowable cut. 


Meanwhile, NPS officials had continued discussions with Mr. 
Sweet. On February 19, 1964, Mr. Kornelis, Point Reyes Realty 
Officer, NPS, visited the BLM Coos Bay District Office and requested 
a list of lands available for Point Reyes exchange. He was givena ~— 
map showing BLM lands and was advised that he could get the data 
requested from BLM land records. Later that day, on visiting the 
State BLM office, Mr. Kornelis was advised that all forest lands 
in western Oregon were included in the O&C-CBWR management 
program and were therefore unayailable, 


In spite of the position of BLM Oregon officials, the NPS 
officer suggested to Mr. Sweet that he (Sweet) select the Oregon lands 
he desired. On April 7, 1964, Mr. Sweet advised Mr. Kornelis that he 
had selected 2,360 acres of Oregon public domain lands which he con- 
sidered isolated and therefore not essential to the BLM management 
program, 
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Mr. Sweet had discussed the exchange possibility with the 
‘curry County, Oregon, Court, where the selected lands were lo- 
\cated. The Court apparently had no objection to the plan. 


| c. The filing. 


1 On July 7, 1964, Mr. Sweet filed an informal proposal with 
NPS for exchange of 2,450 acres at Point Reyes for about 4,968 
jacres in California and 2,360 in Curry County, Oregon. Mr. Sweet 
had by then purchased ite 2,450 acres of offered lands in Point 
Reyes for about $1. 63 malltont 

| Up to this point, it appears that NPS officials had actively 
promoted a possible exchange, while BLM officials had demon- 
|istrated some reluctance in the matter. Further, by December 1964, 


vit appears that BLM Director Stoddard had taken a position contrary 


jto the Oregon State BLM, in that he believed lands placed in the 
itransfer category under the Classification and Multiple Use Act of 
11964 would be given consideration for disposal. The BLM State 
)Director apparently believed that lands in the transfer category 

) would be used only in exchanges to block up BLM lands. 


d. Meeting in Portland, February 10, 1965. 


On February 10, 1965, Mr. Sweet, BLM Director Stoddard, 
i State BLM Director Getty, and other parties met in the State 

| Director's office in Portland to discuss the proposed exchange. A 
/ representative of the Western Forest Industries Assocation, whose 
jmembers appear to rely heavily on Federal timber, objected to the 
» exchange because it would reduce the allowable cut on BLM lands 
'in Oregon, 


On February 12, 1965, Mr. Kornelis the NPS Point Reyes 

‘Realty Officer, forwarded to Oregon BLM Director Getty, a copy 

of Mr. Sweet's July 1964 informal exchange application. Mr. Getty 
' sent the proposal to Coos Bay District Manager Vladimiroff, who 
/advised Mr. Getty on February 16, 1965, that Mr. Sweet's choices 
'would substantially interfere with a balanced program of management 
planning and would remove heavily timbered stands from the allow- 
able cut. ) 


By memorandum of February 18, 1965, BLM Director 
Stoddard advised the Oregon and California’ State Directors that 
there was some possibility of the Sweet exchange being consummated, 

so that close coordination between the two Directors and between 
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BLM and NPS was essential. Mr. Stoddard also designated the 
California Director to represent BLM in negotiations with NPS 

and directed the Oregon Director to compile a list of available 

Oregon lands to be presented to NPS. 


On February 26, Mr. Getty submitted a list of 2,280 acres 
of Oregon lands to the California Director. A list of 2,200 acres 
was forwarded to NPS. 


e. Development of controversy. 


In April 1965, Oregon newspapers carried articles critical 
of the proposed Sweet exchange as detrimental to Oregon and as 
involving improprieties. 


On April 26, 1965, Oregon Governor Hatfield asked Secretary 
Udall for ''a personal investigation into this matter and a revelation 
of the full facts of the case for public view.'' Secretary Udall re- 
sponded, stating that the proposal did not unduly burden Oregon and 
that precipitate action on the proposal would not be taken, 


f. Termination of negotiation ; 


On May 7, 1965, Under Secretary Carver announced that a 
public meeting would be held in Portland on May 14 to discuss Interior 
land policies. The meeting was held as scheduled. On May 27, 

1965, Secretary Udall termed the Sweet proposal a ''dead-letter."' 
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offered lands is approximately equal to the value of the selected 
lands.'' The letter advised that an exchange appeared feasible. 2/ 


2. Filing. 


On February 8, 1964, the Page Land and Cattle Company 
enclosed a formal exchange offer on Form 4-1711, dated February 
8, 1964, to the State Supervisor, BLM, Phoenix, Arizona, offering 
the United States 1,407 acres of privately-owned land near Point 

_ Reyes, California, in exchange for 6,839.75 acres of federally- 

_ owned land near Phoenix, Arizona, The letter requested that any 

_ patent issued for the selected land be in the name of ''Phoenix 
Title and Trust Co." 


oa Appraisal F 


In the meantime, on February 7, 1964, the NPS Realty 
Officer, Point Reyes, sent a memorandum dated February 7, 
1964, to the State Director, BLM, Arizona, enclosing a copy of an 
appraisal of the 6,839.75 acres of BLM lands in Arizona, dated 
September 13, 1963, by Donald D. Myers, M. A. I., of Phoenix, 
updated to January 15, 1964, confirming the valuation as in excess 
of $1,000,000. Also enclosed was an appraisal prepared by Walter 
F. Willmett, M.A.I., of the 1,407 acres and improvements at 
Point Reyes of Dr. Ottinger valued at $1,000,000. The memorandum 
requested a review of these appraisals and the initiation of processing 
of the exchange application by the State Director of BLM. 


4. Classification by BLM. 


On February ll, 1964, the Manager of the Phoenix Land 
‘Office transmitted to the District Manager, a copy of the application 
and accompanying documents and stated that ''The case file is to be 
taken into Washington on Friday by the State Director.'' The State 
Director, BLM, Arizona, transmitted the file to the Director of the 
BLM and asked for (a) approval of the exchange since the value of 
the selected lands exceeded that for which State Directors have been 
delegated authority to approve, and (b) review of the National Park 
Service appraisal and other compliance determinations "in accord- 
ance with 2(e) Interim Procedure Guides, Instruction Memorandum 
No. L&R-120 of November 14, 1963,."' 


2/ The appraisals involved have been reviewed in detail in 
Study of Appraisal Techniques and Procedures Utilized in Con- 
nection With Action Related to Federal Public Lands, 164-172, 
PLLRC (December 1969). 
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The State Director stated further that although the lands 
selected may have a potential homesite value, ''we feel the public 
interest involved in this exchange proposal is in harmony with the 
criteria for classification of lands as 43 C.F.R. 296." The State 
Director, however, pointed out a problem relating to the existence 
of any mining claims on the selected land as follows: 


This points out a procedural matter which should 
receive consideration in future cases, particularly 
where mineral conflicts may be present. During the 
preliminary negotiations we called the attention of the 
exchange proponent in the Park Service to the fact that 
a detailed investigation had not been made at that time 
to determine the existence or validity of any mining 
claims which might be located on the selected lands. 
The Director, Geological Survey, however, reported 
that information in their office indicated that this land 
is without value for minerals, either metalliferous or 
nonmetalliferous. A report, dated February 13, 1964, 
of a mineral investigation conducted by the Phoenix 
District Office is attached, together with a favorable 
classification made by the District Manager. The title 
data will be submitted to the Field Solicitor for title 
opinion immediately upon its receipt. 


The February 13, 1964 report notes that: 


. . . during the field examination, several mining 
location monuments were observed, but no location 
notices were found, Old mine workings were observed 
in the SE 1/4 efSeotion 7 and the SW 1/4 of Section 8 
(see photos Nos, 2, 3, and 4). These shafts and cuts 
appear to have been dug along the contact between 
granite and schist where some alteration of the country 
rock has occurred and where quartz veins have been 
emplaced, These quartz loads, however, contain no 
signs of mineralization. ... Asa result of this field 
reconnaissance it is concluded that the subject lands 
are non-mineral in character. 


a. Classification report. 


Also enclosed was a classification of the lands to be selected 
by the District Manager, Phoenix Land Office, on February 14, 
1964, The report stated that the Federal lands were in an isolated 
block and were not needed for any Federal management program. 
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C. Case Study Nogns. 


| Exchange Under Point Reyes Act, Page Land and 
\\ Cattle Co., Arizona 033279. 


This case involves a consummated exchange under the 
| Point Reyes Act. 1/ The offered lands within the area designated 

|| by Congress for the Point Reyes National Seashore, California, 

| were owned by a Dr. Ottinger, but the moving party was the Page 

| Land and Cattle Company of Phoenix, Arizona. The Page Company 
secured rights to purchase the 1,407 acres owned by Dr. Ottinger 
_at Point Reyes and entered negotiations with the Regional Office 

| of the National Park Service, seeking to select 6,839.75 acres of 

_ public lands under the jurisdiction of the Bureau of Land Manage- 

| ment located approximately 15 miles from Phoenix, Arizona, 

| The Point Reyes Act authorized the Secretary of the Interior to 

| acquire private property within the designated Point Reyes area 

| by exchange with any Federally owned property under the juris- 

| diction of the Secretary within California and adjacent States, 
notwithstanding any other provision of law.'' The present exchange 
| involving offered private lands in California for selected public 

| lands in Arizona, demonstrates the interrelationship of the Park 
Service and the Bureau of Land Management (both the Sacramento 
and Arizona Land Offices) in accomplishing an effective exchange 
in different states. 


The file studied opens in January 1964, although there had 
been prior decisions by the Land Office (11-30-62), the Director, 
BLM (5-13-63) and the Secretary (6-1-64) regarding an earlier 
transaction by the parties that was not successful, Between 
January 1964, and the issuance of a patent by the United States in 
October 1964, for the selected lands, a number of detailed procedures 
took place. An interesting feature of the case is that through nego- 
tiations and informal review within the Department of the Interior, 

a decision was reached at the Secretarial level to proceed with the 
exchange before any notice of the proposed exchange was given to 

the public. While no protest was received after publication of notice, 
the prior administrative decision in the Department of the Interior 


1/ Act of Sept. 13, 1962, 76 Stat. 538; 16 U.S.C. § 459c (1964). 
See pp. 70-80 supra. 
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to proceed with the exchange was reached without knowledge as 
to the reaction of either the public or Congress to the proposal. 
The file does show, however, that during the subsequent pro 
forma formal procedural steps undertaken by the Phoenix Land 
Office, notice was published, Congress was advised, and no 
objections were registered prior to the final transfer of titles to 
consummate the transaction. 


Another interesting feature of the case is the review of 
the selected lands in Arizona to determine if mineral in character. 
A reconnaissance trip was made by the Phoenix District Office 
which uncovered several mining location monuments and "old mine 
workings.'' The Director, Geological Survey, reported that infor- 
mation in the Washington office indicated the land was without 
value for minerals, Based on this, the exchange proceeded and 
title was patented to the selected lands without reservation of 
minerals. No check of the county records was made to determine 
the existance or non-existence of recorded mining daims. 


Title evidence was approved by Regional Office of the 
Solicitor, Department of the Interior, not the Justice Department 
under such exchanges. 


1. Events prior to filing of the applicatior : 


On January 28, 1964, the Western Region of the National 
Park Service (NPS) wrote the Page Land and Cattle Company ac- 
knowledging receipt of its letter of January 23, 1964, wherein the 
Company had expressed its desire to negotiate and exchange land 
under the authority of the Act of September 13, 1962, as implemented 
by the regulations in 43 C.F.R. §§ 150.29-150.35. The letter notes 
that the Company had filed an informal land exchange proposal pur- 
suant to 43 C.F.R. §150.30(a). The Company offered to exchange 
approximately 1,407acres of privately-owned property within the 
boundaries of the Point Reyes national seashore for 6,839.75 
acres of public land approximately 15 miles from Phoenix, Arizona. 
At the time of its informal proposal, Page Land and Cattle Company 
did not own the land in Point Reyes, California, but had entered into 
an escrow agreement to purchase the offered lands from the present 
owner, Dr. Ottinger. The Acting Regional Director of the NPS in 
his letter of January 28 stated that ''we have studied your proposal, 
had the offered and selected lands appraised, and consulted with the 
Bureau of Land Management, the Bureau that has jurisdiction over 
the selected lands. It has been determined that the value of the 
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tt did note that the "lands may have a future potential for homesite 
alue. However, the public interest involved in this exchange pro- 
osal isin harmony with the criteria for classification of lands 

\as contained in 43 C.F.R. 296."' The classification report con- 
ycluded ''the lands are proper for selection under Section 3 of the Act 
pf September 13, 1962 . . . approval of the exchange will be subject 
io el and acceptance of appraisals furnished by the a fionas Park 
Bervice." 


b. Improvements on selected lands. 


On March 24, 1964, the District Manager of the BLM, 

Phoenix, Arizona, wrote the State Director relating to two projects 

jon the selected lands involved in the exchange. One was Project No. 
142, "Robbins Fence", which had been constructed by the BLM in 

11953 at a cost of $752.90. Based on an ordinary 30-year life the 
lgovernment's equity was estimated at $506.34. The District Manager 
‘recommended that upon approval of the exchange the exchange applicant 
joe required to reimburse the government in that amount, in accordance 
jwith 43 C.F.R. § 160.12, The second project, No. 17-S ''Robbins 
Masonry Dam" was constructed in 1941 at which time the BLM con- 
\tributed $256.30. The memorandum recommended that there was no 
further need for the Federal Government to retain any interest in 

\che improvement and that the probable salvage value would not warrant 
lexpense of removal of the materials, It is therefore proposed to 
abandon this project insofar as the government equity was concerned. 


5. Approval by Director and Secretary. 


On May 14, 1964, Irving Senzel, Chief, Division of Lands 
and Recreation, wrote to the State Director, Arizona, as follows: 
| The appraisals of the offered and selected lands 
involved in the subject case have been approved by 
Assistant Secretary Carver and are being transmitted 
by the National Park Service to Mr. Kornelis, Realty 
Officer, Point Reyes. 


Because the offered lands are in California while 


the selected lands are in Arizona, we will appreciate 
it if you will coordinate with the State Director, 
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California, to insure prompt consummation of the 
exchange. We assume that the Field Solicitor in 
California will examine the title evidence, 


6. Procedural details to complete exchange, 


On May 20, 1964, the Manager of the Land Office, BLM, 
Phoenix, wrote to Page Land and Cattle Company, declaring that 
the Company's application had been found to be in the public interest 
and otherwise in conformance with the laws and regulations. ''Pub- 
lication of the exchange is therefore authorized and deed and evidence 
of title required. Reservations to the United States will be made in 
the selected lands as follows: Patent is to contain reservation ac- 
cording to proviso of the Act of August 30, 1890 (26 Stat. 391; 43 
U.S.C. Sec. 945)."' 


The letter stated that in order to continue with the exchange, 
the Company would have to comply with the instructions contained in 
43 C.F.R. § 2244.5. These instructions required that the Company 
take the attached publication notices to designated newspapers as soon | 
as possible for publication as required by 43 C.F.R. § 2244,5-6(d) and tht 
it reimburse the $505.34 government equity in the Robbins Fence. | 
The Company also was permitted to leave two rain water catchments 
on the land in place until the selected lands were re-sold or developed, a 1 
whichtime the Arizona Game and Fish Commission would be given 30 
days in which to remove them. Further, the applicant was directed to 
submit a warrant deed to the government meeting the requirements of 
43 C.F.R. § 2244,.5-6(e). Revenue stamps in the amount of $1,100 
were to be affixed to the deed and cancelled. The applicant was in- 
structed to submit evidence of title, and it was noted that land office 
action would be facilitated by submission of a policy of title insurance 
on Form 4-1202. As to any existing taxes on the offered lands not paid 
at recordation of the deed to the United States, Page was referred to 
the instructions contained in 43 C.F.R. § 2244.5-6(f). At the expiration 
of the period of publication and within 60 days of the receipt of the 
letter Page was instructed to have the publishers submit proofs of pub- | 
lication to the Land Office. Page was to submit the deed, policy of 
title insurance, deposit or showing as to taxes, agreement, and remit- | 
tance of $506.34, or to appeal within 30 days to the Director, in accord- 
ance with the regulations in 43 C.F.R. § 1842. Failure to take the 
action outlined was explained to be grounds for rejection of the exchange | 
and the closing of the case without further notice. . : 


a. Publication, 


On May 20, 1964, the Arizona Land Office, BLM, sent a 
notice of the exchange application of the Page Land and Cattle 
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Company to the Daily Tribune, Mesa, Arizona, to be published, 
commencing June 3, 1964, for three consecutive weeks, A similar 
notice was sent to the San Raphael Independent-Journal, San Raphael, 
California. The bill for the cost of publication was to be sent to the 
Regional Director, National Park Service, San Francisco. 


b. Certificate of inspection and occupancy. 


On May 20,1964, the Manager, Land Office, Phoenix,wrote 
to the Regional Director, NPS, San Francisco, stating that: 


- . . our procedure states that you will furnish the 
certificates of inspection and possession. We are 
attaching a copy of our procedure on obtaining the 
certificates on private exchange applications filed 
under Section 8 of the Taylor Grazing Act, and 
sample forms which are used on such cases, If 

you use these forms, please change them to show 
that they are submitted by the National Park Service. 


On May 25, 1964, Page sent BLM, Phoenix, the Company's 
certificate of possession form (4-1329) stating that nothing had been 
done within the past five months that would entitle any person to a 
lien upon the premises for work or labor performed or materials 
furnished and that no person had any rights of possession or other 
interests in the premises adverse to Page or the government except 
as disclosed by public records. 


On May 28, 1964, the NPS Realty Officer, Point Reyes, trans- 
mitted a certificate for inspection and possession to the Regional 
Director of the NPS, San Francisco. 


On June 9, 1964, the Regional Chief, Division of Land and 
Water Rights, Western Division of the NPS, sent the certificate of 
inspection and possession covering the 1,407 acres of land at Point 
Reyes National Seashore to the Manager of the Land Office, BLM, 
Phoe nix, 


c. Congressional inquiry and review. 


On May 26, 1964, Congressman John J. Rhodes of Arizona 
wrote to Mr. Raymond C,. Cleghorn, BLM, Phoenix, asking about 
the amount of acreage involved in the lands in the Point Reyes 
National Seashore which the NPS would receive in exchange for the 
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lands in Arizona, Congressman Rhodes also requested the compara- 
tive value of the lands exchanged. 


On June 4, 1964, Mr. Fred J. Weiler, State Director, replied, | 
indicating that the National Park Service would acquire title to ap- : 
proximately 1,407 acres of private lands within the seashore and that 
the holdings had been appraised at $1 million. ; 


A. July 1, 1964 letter from Congressman Rhodes to Chairman 
Wayne N. Aspinall, House Committee on Interior and Insular Affairs, 
indicates that Mr. Rhodes had reviewed the appraisal data concerning 
the land exchange, from which he conluded as follows: 


. . it appears to me that the Departments involved 
and the proponent have complied with the applicable 
laws, as they are set forth in digest form in the en- 
closed communications from the Department of the 
Interior. This being the case, I have no objections 
to the consummation of the exchange, although I am 
not able to give an expression either affirmatively 
or negatively as to the true value of the lands in- 
volved. Onthe other hand, I see no reason to doubt 
that the appraisal reports are correct. 


A July 23, 1964 memorandum to the file from Mr. A. L. 
Simpson, Chief, Division of Lands and Minerals, and Acting State 
Director, BLM, Phoenix, states that 'Irving Senzel telephoned 
this morning and informed me that Congressman Aspinall had re- 
leased the Point Reyes exchange to the Secretary of the Interior. 
He had no objection providing the Secretary was satisfied with the 
values obtained in the appraisals. His main purpose in calling was 
to request us to be sure that proper correlation with the State 
Director of California is obtained, particuarly with regard to ob- 
taining title to the Point Reyes land."' 


d. Conveyance of title documents and supporting 


evidence to United States. 


A July 24, 1964 letter from Page to the BLM, Phoenix, 
encloses (a) proof of publication in the Mesa Tribune and the 
San Rafael Independent Journal; (b) a $506.34 check for fence 
reimbursement; (c) a copy of an agreement with the Arizona Game 
and Fish Department concerning the two rainwater catchments; 
(d) a grant deed, conveying the offered lands to the United States 
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|| with $1,100 revenue stamps attached and a resolution by Trans- 

| america Title Insurance Company, authorizing issuance of the 
deeds; (e) a copy of a letter from the Office of the Assessor 

of Marin County, California, concerning taxes. 


The Transamerica Insurance Company wrote to the BLM, 
Phoenix, on August 19, 1964, advising that Transamerica ''as 
owner of legal title to the offered lands, joined Page in the sub- 
mission of said application, and was in fact a party to the applica- 
tion (although not expressly named on the face thereof as an appli- 
| cant), and conveyed the offered lands to the United States pursuant 
| to said application and in accordance with the applicable regulations 
of the Bureau of Land Management.'' The letter requested that the 
application be amended so as to include Transamerica as an additional 
applicant. The request was supported in a letter of. August 21, 1964, 
by the Page Land and Title Company to the BLM, Phoenix, Arizona. 


e.: Preliminary title opinion - co-applicant added. 


A memorandum dated August 18, 1964, from the Regional 
Solicitor, Department of the Interior, to the State Director, BLM, 
Phoenix, rendered a preliminary title opinion on the offered land _ 
in California. The opinion summarized a certificate of inspection 
and possession dated May 27, 1964, by Sherman W. Swenson, an 
employee of the National Park Service, stating that ''based on actual 
and diligent inquiry and physical inspection, . . . there was no 
evidence of vested or accrued water rights on said land, nor of 
ditches or canals constructed by or being used under authority of 
the United States, nor any mineral activities.'' All of the easements 
involved were specifically listed. The memorandum concluded that 
the offered land was on July 1, 1964, vested in City Title and Insur- 
ance Company. The file contained also a record of the agreement 
of merger between the City Title Insurance Company and North 
American Title Insurance Company and the change of the surviving 
corporation's name to Transamerica Title Insurance Company. 


The Solicitor raised a question since the owner of the 
offered lands, Transamerica Title Insurance Company, was not the 
proponent-applicant Fage Land and Title Company and since the 

_ situation might thus conflict with Section 3(c) of the Act establishing 
the Point Reyes National Seashore. The Section authorizes the 
Secretary of the Interior to accept title to non-Federal property 

| within the area and convey to the grantor of such property any 
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federally owned property. The memorandum indicated that the 

' problem had been discussed with the Washington office and with 
the Company. The memorandum also requested a new certificate 
of inspection and possession reflecting conditions immediately 
prior to the recordation of the deed conveying the offered land. 


On August 24, 1964, the Acting Manager, Land Office, 
Phoenix, wrote to Transamerica Title Insurance Company acknowleg- 
ing receipt of their request to be considered a co-applicant. He 
requested a copy of their articles of incorporation authorizing ac- 
quisition and holding of real estate in Arizona and stated that upon 
receipt of same, Transamerim would be recognized as a co-applicant 
with Page. A note in the files states that Mr. Lowis F., Fox advised 
that if one applicant were qualified it was not necessary to obtain 
articles of incorporation from the other applicant, where a certificate | 
from the Corporation Commission authorizes the second applicant 
to hold real estate in Arizona, 


On August 25, 1964, the BLM Land Office in Phoenix wrote 
to Page summarizing the points in the memorandum of August 18, 
1964, prepared for the Regional Solicitor by Mr. Louis F. Fox. 


f, Administrative waiver. 


On August 27, 1964, Acting Realty Officer, the National 
Park Service, Point Reyes National Seashore, submitted a 
memorandum to the State Director, BLM, Arizona, enclosing 
copies of an administrative waiver by the National Park Service 
of the easements, rights, and rights-of-way set forth in Items (a) 
through (f) of the preliminary title opinion on the offered lands in 
the Point Reyes exchange application, rendered by the Regional 
Solicitor on August 18, 1964. The waiver stated that "[i]t has 
been administratively determined that these easements, rights, 
and rights-of-way, will not adversely affect the value or the use 
of the property by the Federal Government for the purposes for 
which it is being acquired. The offered lands were appraised 
subject to these easements, rights, and rights-of-way." 


In an October 2, 1964, letter, Page advised BLM, Arizona, 
that a Taylor Grazing et lease dated December 20,1962, on the 
selected lands had been cancelled. 
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A Certificate of Inspection and Possession was executed 
on September 14, 1964, by Mr. Thomas Kornelis, Realty Officer, 
Point Reyes National Seashore, as required by the seta s 
memorandum of August 18, 1964, 


g. Formal title opinion by Solicitor. 


A title opinion was rendered by the Regional Director, 
Department of the Interior, to the State Director, BLM, Phoenix, 
on September 30, 1964. It noted that "title to the offered lands... 
vested in the United States of America as of 11:330 a.m., September 
14, 1964, subject only to the standard exceptions and conditions ac- 
ceptable to the Department, and to the easements, rights, and rights- 
of-way set forth in items (a) through (f) of our preliminary title 
opinion of August 18, 1964.'' The opinion recognized Transamerica 
Title Insurance Company as a co-applicant without further evidence 
of its qualifications. The opinion concluded as follows: 


Based upon the evidence of title set forth above, 
I am of the opinion that the United States has ac- 
quired a valid and satisfactory title to lands offered 
in this exchange, subject only to the requirement of 
consideration which will be satisfield upon issuance 
of patent to the selected lands to the offerors. 


The file contains a "Certificate As to Posting" on Form 
4-227 by the Manager of the Phoenix Land Office, dated July 28, 
1964, indicating that a notice of the exchange was posted ina 
conspicuous place in the Land Office for a period of at least 30 
days commencing May 20, 1964, and ending until July 28, 1964. 


A September 8, 1964, memorandum from the Regional 
Solicitor to the Realty Officer, Point Reyes National Seashore, 
National Park Service, treats the question whether a conflict of 
interests will arise if Transamerica Title Insurance Company, 
the grantorto the United States of the offered land in the subject 
exchange, issues the policy of title insurance upon consummation 
of the exchange. The Solicitor concludes that though there does 
not appear to be any conflict of interest under Chapter ll, 18 U.S.C., 
it 'would appear to be in the public interest" that title insurance 
be furnished by a party other than the government's grantor. 
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7. Patent issued to selected lands. 


On October 2, 1964, the State Director, BLM, Phoenix, 
wrote to Senator Carl Hayden and Congressman John J. Rhodes, 
enclosing a copy of BLM's decision accepting title to the offered 
lands. He noted that patent would issue at once. 


On October 3, 1964, the Arizona Republic carried news 
of completion of the exchange. 


An October 16, 1964 memorandum from the Manager, 
Arizona Land Office, to the Director of the Sacramento Land 
Office enclosed a complete and certified copy of the July 13, 1964 
grant deed conveying the offered lands to the United States. 


a. Formal final opinion. 


An October 2, 1964 decision of the Land Office, BLM, 
Phoenix, noted that Transamerica was recognized as co-applicant 
with Page. It stated that ''title to the lands offered in exchange by 
the above applicants is satisfactory to the government and the 
requirements of all applicable laws and regulations have been met, 
Therefore, title to the offered lands, which are described in the 
publication notice, is hereby accepted.'' The decision continued 


Reservations in the offered lands are as 
set forth in the Grant Deed to the United States 
dated July 13, 1964. 


Patent to the selected lands, which are des- 
cribed above will be issued and sent to the appli- 
cants in the near future. Reservations in the 
selected lands are: Patent is to contain reserva- 
tions according to provisio of the Act of August 
30, 1890 (26 Stat. 391; 43 U.S.C. Sec. 945). 


On October 5, 1964, patent was issued for the selected 
lands in Arizona. (Patent No. 02-65-0049.) 2/ 


The file contains copies of newspaper articles dated 
August, 1966, relating to an attack by Brigadier General George ) 


Cassaday (Ret.), Business Manager for the Salt River Pima- 


3/ Prior to issuance of patent by the government, the proposed | 
private exchange is not consummated and all prior agreements and 

arrangements are not binding on the United States and do not create | 
any contractual or other obligation of the United States. : 
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Maricopa Community, on the appraisals in the proposed exchange, 
General Cassaday said that the 6,839 acres lying between Scotts- 
dale and the McDowell Mountains had been appraised at $150 an 
acre and that adjacent land of comparable value had been assessed 
at $500 an acre and later sold for up to $700 to $800 an acre. 
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D. Case Study No. 4. 


Transfer of Federal Lands From the Jurisdiction of 
the Forest Service To the Jurisdiction of the Park Service To 
Serve as a Basis of Exchange for Private Lands Needed To 


Economically Complete the Redwood National Park, California, 


This case involves an instance where Congress deemed it 
necessary to designate by express legislation certain federal lands 
having timber value administered by the Forest Service as available 
for selection by private exchange applicants offering private timber 
lands necessary for the creation of the Redwood National Park. 


if, Background of proposal, 


In the course of the 1966 hearings on the proposed Redwood 
National Park, Senator Bible raised the question with Secretary of 
the Interior Udall as to why the 15,000 acres of redwoods controlled 
by the Forest Service (the Northern Redwood Purchase Unit)--1,000 
acres in an experimental forest and the balance in a normal timber 
management program--or BLM holdings, could not be utilized for 
the Park. Secretary Udall responded that this had been suggested 
but the Forest Service holdings were not a suitable unit for inclusion 
in the Park package, and he further noted that the BLM redwood 
holdings only amounted to 2,000 scattered acres. 1/ 


The utilization of lands in public ownership for park purposes 
was explored from another aspect in the effort by Congress in 1967 
to formulate an acceptable, workable legislative package establishing 
the Park. 2/ In aid of this goal, Senator Kuchel requested informa- | 
tion 3/ of the Department of Agriculture relating to (1) the location of 


1/ Hearings on the Redwood National Park Before the Subcomm. 


on Parks and Recreation of the Senate Comm, on Interior and 
Insular Affairs, 89th Cong., 2d Sess. part 2, 480-82 (1966). 
[Hereinafter cited 1966 Hearings, Redwood National Park. | 


2/ Hearings on the Redwood National Park Before the Subcomm, | 


on Parks and Recreation of the Senate Comm. on Interior and 
Insular Affairs, 90th Cong., lst Sess. 36-37 (1967). [Hereinafter 
cited as 1967 Hearings, Redwood National Park. | 


3/ 1967 Hearings, Redwood National Park, supra note 2 at 143-45, 
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all federally-owned stands of old-growth redwood in California; 

(2) an inventory of the acreage represented; and (3) advice as to 

the administrative position with respect to the disposition of old- 
growth redwoods on the public lands. He received the following 

response: 


Public Domain Lands (Department of the Interior). 


These are isolated tracts of public domain scattered 
in seven localities . . . total area in old-growth red- 
wood is 362 acres. ... 


Northern Redwood Purchase Unit. The 14,500 
acres of Federally-owned lands in this unit were 
purchased by the Department of Agriculture in the 
late 1930's and early 1940's as part of a plan to ac- 
quire some 60,000 acres for purposes of demon- 
strating and promoting sustained yield forestry and 
other desirable practices applicable to the manage- 
ment of redwood timber lands. It was expected that 
commercial use of the acquired lands would stabilize 
timber-using industry in the locality and provide an 
economic lift to the then distressed country. Con- 


currence of local governments and the State to the 
purchase program were based on the written assur- 
ance that the lands would be operated for timber 
production under sustained-yield principles rather 


than for park purposes. Acquisition of lands was dis- 
continued at the time of World War II. 


In 1940, 935 acres of the unit were designated 
as an Experimental Forest. This area and, by co- 
operative agreement, some 1,200 acres of inter- 
mingled and adjoining private redwood timber lands, 
are utilized by the Pacific Southern Forest and Range 
Experiment Station for research in silviculture and 
management, Studies include management and utili- 
zation practices and timber regeneration. 
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. . We believe our activities on the Redwood Pur- 
chase Unit can be most useful in the development of 
ways to harmonize the practicalities of timber harvest 
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with the public interest in attractive scenery, 
abundant wildlife, well conserved watersheds, 
and in the perpetuation of coastal redwood in 
abundance, 4/ 


At this juncture the Forest Service was not concerned with the utili- | 
zation of its lands as an exchange basis, merely with the potential 
and the propriety of their inclusion in the park unit. 


Senator Kuchel utilized the information from the Depart- 
ment of Agriculture in commenting on the Senate legislative package | 
presented to the 90th Congress, First Session. He described the 
provisions of the bill authorizing the Secretary to acquire private 
property within the Park by exchange for ''federally owned property | 
under his jurisdiction in California" as meaningless because the 
Secretary had jurisdiction over little or no property in California 
which could be of value to a redwood timber operator in the Park 
area. He suggested, rather, that: 


. . . the theory of a fair exchange is a good one, 
The United States Forest Service . . . does ad- 
minister the 14,500 acre Northern Redwood pur- 
chase unit in Del Norte County, less than 8 miles 
from the location of the proposed Redwood National 
Park. Iam informed by the Secretary of Agri- 
culture that ''under sound forestry practices these 
lands have a sustained yield timber-producing 
capacity of approximately 20 million board feet 
per year-old species.'' Everyone who has seen 
these lands agrees that they are of no value for 
park purposes. 5/ 


Senator Kuchel noted that the basic objections to the Park-- 
large capital cost and detrimental impact on the local economy-- 
could be met: 


4/ 1967 Hearings on the Redwood National Park at 143-145 


(excerpts of a Letter of January 10, 1967,from Secretary of 
Agriculture Freeman to Senator Kuchel). See also the 

Letter of April 27, 1967,from A. W. Greeley, Associate Chief, 
Forest Service at page 204-205 of these Hearings and the 
Statement of Chief Forester Pomeroy, American Forestry 
Association at 341-346 in the 1967 Hearings, supra. 


Diee 1967 Hearings on the Redwood National Park at 36-37. 
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. - . by a provision in the bill to allow this 
Forest Service land, or the timber on it, to be 
used in acquiring the magnificent privately 
owned redwoods within the boundaries of the 
proposed Redwood National Park.. In this way, 
the out-of-pocket Federal expenditure would be 
reduced, and the adverse impact on the local 
economy would be minimized. 6/ 


Bills were introduced which would make the Northern Redwood 
Purchase Unit available for exchange. 7/ 


2. Objections by Forest Service. 


The principle objections of the Forest Service to the 
exchange provision were summarized in correspondence between 
Representative Aspinall, Chairman of the House Committee on 
Interior and Insular Affairs, and Secretary of Agriculture Free- 
man dated May 17, 1968. 8/ Secretary Freeman characterized 
the exchange procedure as establishing a dangerous example and 
precedent jeopardizing the integrity of, and in conflict with the 
purposes of, the national forest system: 


. . . this Department has consistently and 
vigorously objected to the exchange of national 
forest lands to acquire private lands within a 
proposed national park. Such a payment-in-kind 
provision is embodied in subsection 3(b) of both 
H.R. 13508 and S. 2515, The provision would 
authorize the Secretary of the Interior to acquire 
private lands within the proposed park by exchange 
of federally owned property he may designate with- 
in the northern redwood purchase unit in Del Norte 
County. The federally owned property in this unit 
is national forest land, | . 


67 id. 


7/ Section 30la(1)(c) of S. 1526, 90th Cong., Ist Sess. (1967); 
S. 2515 and H.R. 13508, 90th Cong. , 2nd Sess. (1968). 


8/ H.R. Rep. No. 1630 90th Cong., 2d Sess, 22-25 (1968). 
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Our reasons for opposing ''payment in kind" were 
expressed by Forest Service Chief Edward P. Cliff 
at hearings held by your subcommittee on Parks and 
Recreation on July 12, 1967. i 


We are deeply concerned that exchange of national 


forest lands to acquire lands for the Redwood 
National Park will serve in the future as an example 
and precedent for proponents of other Federal pro- 


jects. Over the years smilar proposals have been 
advanced in regard to forest lands acquired for reser- 
voirs, highways, and for other recreation areas. 
Similar suggestions have recently been made in con- 
nection with other proposed national parks, 


Establishment of a Redwood National Park is an 
important conservation objective. Equally im- 
portant is the maintenance of the integrity of the 
national forests. Both the national parks and the 
national forests make valuable public contributions. 
The possible short-term benefits of using national 
forest lands to compensate a few owners of timber- 
lands within the proposed Redwood National Park 
would be offset by a loss of continuing long-term 
contributions the national forest.lands can make, 
The tradeoff of the purchase unit would be an open 
invitation for others to demand the use of national 
forest lands as compensation for private lands needed 
to establish what sponsors believe are special and 
unique Federal projects. The ultimate result can 
be a serious fragmentation of the national forest 
system. 

The northern redwood purchase unit is an im- 
portant element of the national forest system. The 
national forest lands within the unit have been and 
are now being protected, developed, and administered 
the same as other national forest lands throughout 
the Nation. 


The purchase unit was established in 1935 by the 
National Forest Reservation Commission pursuant 
to the Weeks Act of 1911. The Weeks Act authorizes 
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acquisition of lands to promote production of 
timber and stream flow regulation and provides 
that ''the lands acquired under this Act shall be 
permanently reserved, held and administered 

as national forest lands". [Emphasis added. ] 

In recommending the purchase unit to the National 
Forest Reservation Commission, the Forest 
Service noted that the coast redwood forest was 
the only major timber type not represented in the 
national forests. The record is clear that the 
purpose was not to create a redwood park, but 

to secure an area in the redwood type to be used 
as a demonstration forest and to insure conserva- 
tive logging methods when harvesting operations 
are desirable. Accordingly, the Forest Service 
has conducted redwood research and practiced red- 
wood silviculture in the unit for over 25 years. 9/ 


He responded negatively to the contention of the proponents of 
the exchange provision that this procedure would reduce the ad- 
verse impact on the local economy. 10/ 


The most disturbing aspect of the exchange proposal from 
the Forest Service point of view, namely, that congressional 
action might be interpreted, not as an exception, but as estab- 
lishing a precedent for future exchange proposals, was also ex- 
pressed by Representative Gray of Illinois, in the course of the 
debate on the legislative package: 


. . . Lam wondering about the effect of this 
action on subsequent proposals. Will we estab- 
lish a precedent, or is this a special situation 


to be treated as such? 


“9/ Id. (emphasis added). 


10/ Id. (emphasis added). 


oes 


Is it the intent of the Congress to use Federal 
lands previously dedicated to specific uses as 
"payment in kind'' for private land to be used for 
some other purpose? If this is the intent, is it to 
be applied also to military reservations, national 


parks, wildlife refuges, and other Federal reserves? 
If this tract is to be used as ''payment in'‘kind, ''what 


steps will be taken to insure that the Federal Govern- 
ment receives full value for its property? Will all 
of the purchase unit be exchanged, or only such por- 


tions as are felt necessary to acquire the private. 
land? 


*% OK OK OK 


Mr. Speaker, we are about to make a very im- 
portant exception to existing Federal land policy. 
It is my sincere hope that the Congress will treat it 
strictly as an exception and that our aetion will not 
be construed as having established a precedence for 
subsequent proposals, . . . 11/ 


3% Leg islation adopted. 


The final view of the congressional committee, including 


the conference committee and the spokesmen steering ‘the package 
through debate to passage rejected the position of the Forest 
Service that (1) the Northern Redwood Purchase Unit had continued 
utility for forest service purposes, and (2) the exchange would not 
reduce the adverse impact upon the local economy, but realized 
the justification for and attempted to allay the fears of the Service 
that the exchange would set a precedent jeopardizing the eaphigs 
of forest units and programs. 12 / 


change provision balanced the working utility of the Forest Service 
but with the utility of the proposed park and concluded in favor 
of the park unit: 


The Senate Committee reporting on the bill with the ex- 


11/ 114 Cong. Rec. 26586 (1968) (emphasis added). 


i! S. Rep. No. 641 supra. Conf. Rep. No. 1890, 90th Cong., 
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| : The adoption by this committee of language 
authorizing such an exchange should not be construed 
as in any way establishing a precedent for exchanging 


national forest land to acquire lands for national 
parks. The committee recognizes and appreciates 

| the contributions the national forests are making, and 
will continue making to our Nation's economic and 
social well-being. While the contributions are in 
many respects different, they are no less important 
than those to be realized from the national parks. 
Because of the important public values for which the 
national forests are reserved, these lands must be 
held intact for the permanent good of the Nation. 


The committee views this as an extraordinary 
situation in which an exception is necessary. The 
northern redwood purchase unit is not an established 
national forest. The project was established over 30 
years ago to build toward an economic forest unit 
representative of the redwood forest type and suitable 
for inclusion in the national forest system. Only a 
fraction of the acreage needed to meet that original 
goal has been acquired by the Forest Service. The 
committee believes it unlikely that further progress 


in ths direction would ever be realized. 


Si Dem oC OS 


The committee has carefully and painfully weighed 


the values of what is to be preserved and of the adjust- 


ments that must be made to insure preservation. On 


balance the committee believes it essential that 


Federal lands in the northern redwood purchase unit 
be available for exchange to acquire privately owned 
lands within the proposed park boundaries. 13/ 


The Joint Senate House conferees recommended: 


. . . as did the original Senate bill, that the Secretary 
of the Interior have authority to utilize lands within 
the Northern Redwood Purchase Unit, except the 935 


13 / S. Rep. 641 supra (emphasis added). 
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acres which are within the Yurok Experimental 
Forest, for acquisition of some of the private 


lands within the park. It also recommende 

that the Secretary be authorized to utilize for 
excha ge purposes lands within the State of Cali- 
fornia which are under the administrative juris- 
diction of the Bureau of Land Management. This 
latter provision was in the Senate bill anda sr ~ 
similar, though somewhat broader, provision 
was in the House amendment. The provision with 


respect to the use of the Purchase Unit is not in- 
tended to be precedent setting. Itis, rather, a 
rare exception to the rule which ought to be fol- 
lowed in all except the most compelling of circum- 
stances and is justified in this case only by the ex- 
ceptional status of the Purchase Unit and by the 
desire to preserve as a part of the National Park 
System trees which would otherwise be exploited 
even though this must be at the price of trees of 
the same species in Government ownership which 
are now subject to the same treatment. In view 


of these two provisions of the bill, it is expected 
that the cash outlay required for the park will be 
considerably below the $92,000,000 mentioned 
above. This means, of course, that use of the ex- 
change authority is not to be subordinated to use of 
the cash-acquisition authority. Not only will the 
consummation of exchanges reduce the Govern- 
ment's cash outflow but it will carry out the pur- 
pose for which it is being granted--viz, to 
"minimize economic dislocation and the disruption 
of * * *- commercial operations" in the chi ef 
industry of the locality. 14/ 


14/ Id. (emphasis added). 
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4. Conclusion, 


The position of the Forest Service to the legislation 
authorizing uee of the Northern Redwood Purchase Unit for 
exchange purposes to establish the Redwood National Park 
demonstrates the impracticability of any general legislation 
authorizing exchanges involving lands sought or held by differ- 
ent agencies. The necessity of express legislation authorizing 
such an exchange in the Redwood Act, over the strong op- 
position of the Forest Service, indicates that any voluntary 
exchange program involving different departments would meet 
serious problems. 
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E. Case Study No. 5. 


Acquisition of Scenic Easement Under Act of August 27, 
1964, for Ozark National Scenic Riverways by National Park Service 
from Quo Da Riva Co., Inc. (OZAR-909), and George G. and 


Gladys Rollins (OZAR-1005). 


For the period from January 1, 1966,through July 31, 1969, 
National Park Service records show that the largest number of 
scenic easements acquired by the Park Service were for the Ozark 
National Scenic Riverways. During this period out of a total acreage 
of 4,926 acres acquired by the Park Service for scenic easements, 
costing $329, 630, 4,307 acres, costing $214, 680,were acquired for 
the Ozark National Scenic Riverways. These figures also reveal 
that the average cost per acre of scenic easement for the Ozark 
National Scenic Rivers was approximately $50 per acre as compared 
with an average cost of $186 per acre for scenic easements for all 
other Park Service acquisitions during the period. 


ue Statutory authorization. 


»~ The Act of August 27, 1964, 1/ provided for the establishment 
of the Ozark National Scenic Riverways in the State of Missouri for 
the purpose of conserving and interpreting unique scenic and other 
natural values of the Current River and Jacks Fork River as 
free-flowing streams. Section 2 of the Act authorizes the Secretary 
of the Interior to acquire seenic easements, subject to certain 
conditions: 


Sec. 2 The Secretary may, within the area 
designated or altered pursuant to section 4, acquire 
lands and interests therein, including scenic easements, 
by such means as he may deem to be in the public 
interest: Provided, That scenic easements may only 
be acquired with the consent of the owner of the lands 
or waters thereof: and provided further, That any 
parcel of land containing not more than five hundred 


1/ Act of August 27, 1964, Pub. Lu. N&O-BB.498,. 78 stats 608, 
16 U.S.C. § 446m{Supp. III, 1965-67). 
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acres, which borders either the Current River or the 
Jacks Fork River, and which is being primarily used 
for agricultural purposes, shall be acquired by the 
Secretary in its entirety unless the owner of any such 
parcel consents to the acquisition of a part thereof. 


Under this language the Secretary is authorized to acquire scenic 
easements only with the consent of the landowner, but for 
agricultural lands bordering the rivers of not more than 500 acres, 
the Secretary may acquire the fee interest therein, unless that 
owner ''consents to the acquisition of a party thereof.'' Since a 
scenic easement would appear to be a ''part thereof,'' the Secretary's 
fee acquisition powers as to the lands could induce agreement by 

the owners to a scenic easement. 


2. The Quo-Da-Riva Case. 


This case involves the acquisition of a scenic easement by 
purchase. Under deed dated May 23, 1969, the Quo-Da-Riva Company 
conveyed a scenic easement in 160. 82 acres north of the left bank of 
the Current River to the United States for a consideration of $5,000. 
This was approximately $31 per acre. 


a. Terms of easement. 
The terms of the scenic easement were as follows: 


1. The fee holder (Quo-Da-Riva Company) agrees 
not to prohibit ingress and egress over and across and use by 
the general public of any or all of the lands laying within 
300 feet of the ordinary low water mark of the river for 
such uses as photography, observation, and overnight 
camping on gravel bars as they may exist. 


2. The fee holder agrees not to use the lands for 
mining or industrial activity or for any purpose whatsoever 
except for noncommercial residential purposes or for 
such additional purposes as may be authorized in writing 
on such terms and conditions deemed appropriate by the 
Secretary of the Interior or his authorized representative. 
However, the fee holder may farm the land or graze livestock 
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thereon provided done in conformity with good husbandry 
practice. There may be no harvesting of timber, except 
firewood may be gathered for personal use with the approval 
of the Park Superintendent. 


3. No building or structure may be erected on the 
land, including major alterations to existing buildings, 
except as may be authorized in writing by the Secretary 
of the Interior or his authorized representative. The fee 
holder, however, reserves the right to repair and replace 
existing structures in their peesent locations. 


4. No changes in the character of the topography of 
the lands is permitted without authorization in writing. 
from the Secretary of the Interior or his authorized | 
representative. 


5. Accumulation of trash or foreign material is 
prohibited. 


6. Cutting of timber prohibited, except by authority 
of the Secretary of Interior or his representative, except 
that seedling trees or shaubbery may be grubbed up or 
cut down in accordance with good farm practice on lands 
presently being cultivated and cultivated crops such as 
orchards may be pruned. 


7. Notrailers, signs or billboazds may be displayed, 
except one sign not greater than 24 inches by 36 inches 
advertising the sale of products raised thereon or sale 
or lease of the lands. . 


The deed also reserved to the fee holder the rights of ingress and 
egress to their lands within the Park. 


On November 3, 1969, the final title opinion of the Attorney 


General, John N. Mitchell, was rendered approving the documents 
for conveyance of the scenic easement of the Quo-Da-Riva Co. 
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b. Appraisal value of easement. 


One appraisal was undertaken by H. D. Wimer, Staff Appraiser 
for the Park Service. He concluded that as of February 15, 1969, 
the value of the scenic easement was $6, 300 as compared with the 
fee value of the lands of $26,000. Another appraisal was made by 
William E. Webb, MAI updated to January 1, 1969, who did not 

seek to value the scenic easement. He valued the fee interest at 

$22, 200 (exclusive of timber valued at $3,800). The Staff appraiser, 
Mr. Wimer, relied on this estimate in making his appraisal. 


3. The Rollins case. 


The second case involved the acquisition of a scenic easement 
from individuals, Mr. and Mrs. George C. Rollins (Tract No. 
OZAR 1005), by purchase. The Rollins signed an offer to sella 
scenic easement on approximately 15 acres of lands owned by them 
on March 4, 1966. The agreement stated by its terms that the 
"Vendor agrees that the United States may, notwithstanding the 
prior acceptance of this offer, acquire title to said easement and 
rights by condemnation or other judicial proceedings, in which event 
the Vendor agrees to cooperate with the United States in the prosecution 
of such proceedings; agrees that the consideration hereinabove stated 
shall be the full amount of just compensation, inclusive of interest, 
for the taking of said easement.'' This language would appear 
to bé anvadministrative construction that scenic easements, t 
under the Act of August 27, 1964, establishing the Ozark National 
Scenic Riverways may be taken by condemnation with thecconsenh 
of the owner. There was not dollar consideration stated for the 
execution of the offer to sell, which was designated an "option" by 
the Bhief, Office of Land and Water Rights, SSC, National Park 
Service in a Memorandum of March 15, 1966. 


a. Appraisal value of easement. 


The appraisal report shows that an independent appraiser, 
James V. Davis, Jr. of Associated Appraiser, Inc., appraised the 
value of the scenic easement as $2,800 and the value of the entire 
fee interest as $7,600. The amount agreed upon with the Rollinses 
in the option agreement was $2,500. Based upon the fee valuation, 
the scenic easement represented a cost savings to the United States 
of two-thirds of the cost required for fee acquisition. 
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b. Terms of easement. 


= 


The terms of the scenic easement conveyed by the Rollins were 
identical to those set forth above in the easement conveyed by the 
Quo-Da-Riva Company, with one major exception. The first clause 
of the Quo-Da-Riva easement permitting the use by the public of all 
lands laying within 300 feet of the ordinary low water mark of the 
river for such uses as photography, observation and overnight 
camping, was not included in the Rollins easement. The file does 
not indicate the reason for this omission, although an ostensible 
reason would be that the Rollins lands are not so similarly situated 
with regard to the proposed publie used adjacent to the river. 
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F. Case Study No. 6. 


Agquisition of Scenic Easement Under Act of October 3, 1961, 


| for Piscataway Park, Prince Georges and Charles Counties, Maryland, 
| (William L. and Nora M. Breeze). 


This case involves the acquisition of both fee title and scenic 
easement interests by the National Park Service for its Piscataway 
Park, located in Prince Georges and Charles Counties, Maryland, 

: adjacent to the Potomac River opposite Mount Vernon, the George 

| Washington Memorial Parkway, Fort Hunt Historical Park and the 

_ Fort Washington Historical Park. This particular case involves the 
acquisition by purchase of certain tracts of land from a William L. 
and Nora M. Breeze, both in fee and for a scenic easement only. 
The case demonstrates the substantial satings in cost to the Park 
Service in acquiring a scenic easement in contrast to acquisition of 
the fee interest. 


13 Statutory authorization. 


The Act of October 3},1961, authowized the acquisition of land 
to preserve scenic values for the Piscataway Park, Maryland. 1/ 
Section 2 (c) authorized the Secretary of the Interior to "acquire 
by other appropriate means scenic easements in the area referred 
to in this subsection when, in his judgment, such action is necessary 
in order to assure uniform application of scenic control.'"' The Act 
designed certain areas for fee acquisition and others for scenic 
easement acquisition. 


Wie Negotiations. 


In 1966, the Park Service commenced negotiations to obtain 
certain parcels of land owned by Mr. and Mrs. William Breeze, 
In certain instances part of the parcels owned by Mr. Breeze were 
within the ''fee acquisition area'"' of the Park while other portions 
were within the ''scenic easement" area of the Park. The Park 
Service obtained binders for record title insurance policy on four 
parcels owned by the Breezes, guaranteeing to the Government that 


1/ Act of October 3, 1961, Pub. L. No. 87-362, 70 Stat. 780. 


the record title was in these individuals. The file shows an original 
binder executed on October 5, 1966, and another executed 
July 14, 1967. 


By letter dated September 27, 1966, from the Chief, Office of 
Land and Water Rights, to Mr. Breeze, the Park Service noted that 
he was the owner of two separate parcels of land totaling 124.3 acres | 
"located within the boundaries of Piscataway Park, Maryland, as 
authorized by the Acts of October 4, 1961 and July 19, 1966.'' The 
letter advised that the Bark Service was ready to proceed with the 
acquisition program and had secured estimates of value on all 
properties involved. The letter stated: 


On the bases of these appraisals, we offer 
$366, 000 for the 105-acre parcel and $93, 000 for the 
19.3 acre parcel with full fee title. Certain portions 
of the areas in these parcels may be retained by you 
with development restrictions imposed by the Government 
to permit continued agricultural use. This, of course, 
would reduce the amounts quoted above to $436, 832. 


On October 2, 1967, the Chief, Office of Land and Water 
Rights, wrote to the attorneys for Mr. Breeze advisimg that the 
Park Service would pay $370, 000 for all right and title in a four 
acre parcel and a 29.8 acre parcel, contkngent upon the donation 
of scenic easements over 57.88 acres of Mr. Breeze's land in 
Prince Georges County and 11.81 acres of his land in Charles. 
County. The letter stated that the amount of money paid for the 
fee interest in the two tracts does not represent compensation for 
the value of the interest to be donated in the two seenic easement 
areas. The reason for the suggestion was because of Mr. Breeze's 
indication that he would prefer to retain the fee interest in the scenic 
easement areas and donate scenic easements for the use and benefit 


of the public. 


3. Contract of purchase. 


On October 21, 1967, the Breeze's signed a "'offer to sell real | 
property" wherein they sold the fee interest in two tracts and a 
scenic easement in two other tracts for a total of $434,000. The offer! 
was accepted by the Government on October 30, 1967. Under the | 
terms of the agreement, the United States agreed to convey a 
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90-foot strip of land to the sellers (90 feet wide x 1950 feet in 
length, containing approximately 4.03 acres). This would serve 
as a buffer to Mr. Breeze'''subject to Moyaone type restrictions." 


On November 22, 1967, the Attorney General, Ramsey Clark, 
issued a title opinion approving the transaction to that point. 


4. Terms of easement. 


On November 28, 1967, deeds were signed by Mr. and Mrs. 
Breeze to the United States. The deed is a conveyance of tract 3-1 
in fee to the United States and further the deed contains a great 
to the United States of a scenic easement in tract No. 32 whereby 
the grantors (i.e. , the Breezeby retained the fee title in tract 3-2 
but agreed to refrain doing upon such tract any of eleven things: 

(1) the land shall not be used for any professional or commercial 
activities; (2) no trailers shall be used on the land; (3) land shall 
not be used as site for airports, hotels, golf courses, commercial 
swimming pools, etc.; (4) site shall not be used for any major 
public utilities; (5) no advertising signs or billboards are to be 
placed on the land; (6) no mining or industrial activity; (7) no part 
of the land shall be sold or leased into lots smaller than 5 acres; 
(8) no building shall be erected except that on each Sacre parcel 
there is permitted one single detached dwelling and such guest 
house, garage, stable or other out buildings which may be required 
for the need of the owner; (9) no tree larger than 6 inches in diameter 
and 30 feet in height shall be cut down; (10) approval of a requested 
action shall be deemed to have been granted if the Secretary of the 
Interior or his designated representative has not responded to a 
written request within thirty days; and (11) no dump of ashes, trash 
or other unsightly offensive material shall be placed on the land. 


The second deed of November 28, 1967, conveyed a fee title 
in tract 16-1. The deed also notes that the Breezes grant a scenic 
easement in tract No. 16-2 under similar terms to those discussed 
in the preceeding deed. 


The file contains title insurance in the name of the United 


States on the tracts obtained. The total consideration for the two 
deeds was $434, 000. 
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On February 9, 1968, a ''corrective deed'' was executed betwee 
the Breezes and the United States. The corrective deed related to 
the fee rights sold in tract 3--whereby the Breezes retained to them- | 
selves free and unrestricted pedestrian access to tract 3-1 and free 
and unrestricted moorings for small craft in waters adjacent to the 
tract 3-1. 


A second corrective deed on February 8, 1968, referred to 
tract 16-3 which had been eile conveyed eamomecusly without 
a scenic easement. 


On July 18, 1968, the final title opinion from Attorney General, 
Ramsey Clark, relating to these transactions was rendered. 


5. Valuation of easements. 


An important point revealed by the file is that the scenic 
easements were substantially less expensive to the Government to | 
acquire than a fee interest in the lands. The Park Service appraisals | 
estimated the cost to acquire a scenic easement at $1,000 per acre 
in contrast to a cost of $3,500 per acre for a fee taking. These were 
the values used in the negotiations and contract. Thus, in this 
instance, the scenic easement cost the Government only about 28 
percent as much as the cost of a full fee acquisition. 
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a. Gade Study No. 7: 


Exchange Under Act of June 15, 1935, of Right to Cut 
Timber on Federally-Owned Land for Private Land Acquired for 
Noxubee Wildlife Refuge by Bureau of Sport Fisheries & Wildlife, 
In Lieu of Prohibitive Purchase (LA-Missiszippi, Noxubee, 
Montgomery Brothers, (formerly Mildred Livingston)). 


In this case the Bureau of Sport Fisheries and Wildlife had 
sought for a number of years since 1953 to acquire a 40-acre tract 
located within the Noxubee Wildlife Refuge by purchase. In 1967, 
the private owner decided the was willing to sell for $7,000. This 
figure exceeded the amount approved by the Migratory Bird 
Conservation Commission for acquisition by purchase. The Bureau 
arranged a third party exchange, whereby a lumber company 
(Montgomery Brothers) purchased the 40 acres for $7, 000 which it 
in turn exchanged with the Bureau for timber cutting rights on 
other Bureau lands, appeaised at $7,000 under the Act 6f June 15, 
1935, amending the Migratory Bird Conservation Act. 1/ The 
case study thus demonstrated (1) an instance where an exchange 
could be used to circumvent dollar ceHings on acquisition costs set 
by the Migratory Bird Conservation Commission and (2) the complete 
control, through third parties, that the Bureau can exercise over 
acquisition by exchange under the Act of June 15, 1935. 2/ 


In point of time, once the exchange route was decided upon 
by the Bureau in July, 1967, the exchange was completed and the 
timber rights were conveyed to the lumber company approximately 
eight months later. The file does not indicate that there was ever 
any publication of notice. 3/ 


l. Failure of negotiations for direct purchase. 


As early as February 17, 1953, the Bureau of Sport Fisheries 
and Wildlife sought to acquire an approximate 39.97 acres of land 
in Township 16 N., R. 14 E., Section 32, SE 1/4 NW 1/4, 


1/ et: of June 15, 1935, ch. 261, 49 Stat. 381. See discussion pp. 
148-49 supra. at 


2/ Act of June 15, 1935, ch. 261, § 302, 49 Stat. 382. 
3/ Publication of notice of acquired land exchanges is not currently 
required by law, regulation or practice. 
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Choctaw Meridian. The Bureau offered the owner, Mrs. Mildred 
Livingston, 55 MBF of pine timber for her land. She refused on 
March 23, 1953. On July 24, 1961, the Refuge Manager of the 
Refuge noted that Mrs. Livingston's mother who lived on the tract 
was buried on July 23, 1961. He requested a reappraisal of the 
tract. On March 12, 1962, the Refuge Manager indicated that the 
Bureau should make another attempt to acquire the tract as "lit | 
would be tragic to let this land get into the wrong hands.'' A memo | 
to the file on August 1, 1962, from William J. Venema, negotiator 
for the Bureau, indicated that Mrs. Livingston was not willing to 
sell as long as her 88 year old father is living because of the time 
he spends on the property. 


Mrs. Livingston was again contacted in 1964 and by letter 
dated September 1, 1964, the Bureau of Sport Fisheries offered 
her $45500 for her property with the privilege of being allowed to 
graze it through 1965. This was not accepted. 


On November 28, 1966, the Refuge Manager wrote the Regional, 


Director that Mrs. Livingston's father was buried two days previousl) 


and suggested they contact her relative to the purchase of the land 
at a proper time. In 1967 the Bureau took further negotiations | 
with Mrs. Livingston who indicated she would sell for approximately | 
$7, 000. . 


2s Third party exchange arrangements. 


An interral memo from the Regional Supervisor dated 
July 25, 1967, stated that the owners asking price of $7, 000 
exceeded the Migratory Bird Conservation Commission's approval 


and that therefore, ''we propose to acquire this property by a timber | 


for land exchange. '' The memo stated as follows: 


Please contact Montgomery Brothers to see if 
they would be willing to purchase this 39. 97-acre 
property for us in exchange for 195 MBF 
(International Rule) of refuge sawtimber. 


If so, we will order the necessary abstracts, etc., 


so that we can enter into this agrermentims agonoon 
as possible. 
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Two days later, on July 26, 1967, the Regional Supervisor of the 
Bureau wrote the attorney for Montgomery Brothers asking them to 
furnish an interim binder to cover the land using any one of three 
approved title companies. 


On August 8, 1967, the Acting Regional Supervisor in Atlanta 
forwarded an original timber exchange agreement to the Refuge 
Manager covering the Mildred Livingston tract, requesting that he 
should have the Montgomery Brothers execute the agreement. The 
terms of the exchange agreement were pursuant to the Act of 
June 15, 1935 (49 Stat. 382). The agreement was signed by the 
Montgomery Brothers on August 12, 1967, providing for the exchange 
of 39.97 acres of land to the United States for 195, 000 board feet 
of pine sawtimber to be deBignated by the refuge manager in 
Compartment 28 of the Noxubee National Wildlife Range. The 
Bureau signed the agreement on behalf of the United States on 
August 17, 1967. 


On October 18, 1967, the Acting Regional Director, Atlanta, 
Ga., forwarded the title file in the case to the Director, Bureau 
of Sport Fisheries and Wildlife in Washington, for transmittal to 
the Attorney General for review. On October 24, 1967, the Chief, 
Division of Realty, of the Bureau, forwarded the file to the Solicitor 
of the Department of the Interior. 


On October 27, 1967, a memorandum fromttize Refuge Manager, 
Noxubee National Wildlife Refuge, to the Regional Director, 
Atlanta, states that they have compbéted marking the 195,000 board 
feet of pine sawtimber to be furnished the Montgomery Brothers 
as per subject agreement. Information was included for a special 
use permit which describes specifically where the timber was 
located which can be cut. The permit allowed 18 months from the 
date of title vested to the United States and indicated the trees had 
all been marked with a spot of blue paint. 


On November 20, 1967, the Associate Solicitor, of the 
Department forwarded the case file to the Justice Department for 
an initial opinion on the validity of the title proposed to be acquired 
by the United States. This was received and the Bureau requested 
the Montgomery Brothers to execute the dded to the United States. 
The deed was recorded December 27, 1967, and conveyed to the 
Bureau. It was acknowledged in a letter Gated January 4, 1968, 
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from the Regional Supervisor which stated: 


As soon as we have a final title policy issued, a 
tract inspection made, and a showing that 1967 
taxes have been satisfied, we can send you a 
permit releasing the sawtimber. 


The special use permit was issued effective February 1, 1968, 
to July 1, 1969 authorizing the cutting of 195, 000 feet of timber 
from three tracts of Bureau lands totalling 106 acres. On 
February 6, 1968, the Associate Solicitor of the Department of 
the Interior forwarded the deed to the Justice Department for 

a final opinion. The Justice Department entered its final title 
opinion on March 8, 1968. 
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H. Case Study No. 8. 


Exchange Under Act of June 15, 1935, of Acquired 


Federally-Owned Land for Private Lands by Bureau of Sport 
Fisheries and Wildlife (LA - Florida, St. Marks; Simmons, 


Jr.,-Jvack W.). 


This case involves an exchange under the Act of June 15, 
1935, 1/ initiated by a private citizen, Mr. Jack W. Simmons, 
Jr., who was desirous of obtaining a 37-acre tract of waterfront 
property administered by the Bureau of Sport Fisheries and 
Wildlife as part of the St. Marks Refuge in Florida. At first, 
Mr. Simmons sought to offer a 1,500-acre island for the tract, 
but the Bureau rejected this on the ground that the island would 
add little value to the refuge. The Bureau did advise Mr. 
Simmons that it would consider an exchange for the Wakulla Beach 
property of the Walker estate consisting of 135.35 acres on an 
equal value basis. Mr. Simmons proceeded to purchase the 


Wakulla Beach property in November 1961, even though he had no 


assurance that the exchange would be approved. The government 
appraisal of the properties was + not completed until March 1964 
after Simmons had purchased the property. The appraisal by 
Bureau personnel indicated that the properties were equal in 
value. Soon after he completed his purchase, the Bureau and 
Secretary of the Interior in December 1961, informally approved 
the proposed exchange. At the time of the approval, the appraisals 
had not been completed, although work had been started on them. 
Eight months later Simmons entered an exchange agreement with 
the Bureau on August 23, 1962. The review and title opinions 

by the Bureau and Justice Department were not completed until 
another eight months later when the deed of the United States 

to the selected lands was executed on April 23, 1963. 


During the period of time between the execution of the 
purchase contract and the conveyance of deeds a number of prob- 
lems arose with respect to both the offered lands and the 
selected lands such as beetle infestation and trespasses. Neither 
the Bureau nor Simmons had any clear authority to decide the 
issues, so each was resolved in an ad hoc negotiation basis. 


1/ Act of June 15, 1935, ch. 261, § 302, 48 Stat. 382, as amended; 


16 U.S.C. § 715d-1 (1964). 
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1, Preliminary proposal rejected. 


In September 1961, a Mr. Jack Simmons of the Elberta 
Crate Company, Tallahassee, Florida, discussed with the local 
office of the Bureau of Sport Fisheries and Wildlife in Florida, 
a possible exchange of U.S. lands in Section: 2, T. 6S..5-Re2, 
Mr. Simmons offered Piney Island constituting 1,500 acres in 
exchange therefor. The local office of the Bureau in a memo 
of September 26, 1961, indicates that Mr. Simmons was dis- 
couraged as far as a possible exchange for Piney Island was 
concerned, ''since we do not believe this island has sufficient 
value to the refuge to justify such a trade.'' However, the 
government officers indicated that they would be interested in a 
trade of Section 2 for the Wakulla Beach property (H. N. Walker 
estate lands) on an equal value basis. A’ memorandum states that 
Mr, Simmons indicated his interest in it and would try to eRe. 
this property and set up an exchange. 


On September 19, 1961, Senator Spessard L. Holland 
wrote to Secretary Udall urging consideration by the Secretary 
of the proposed exchange for Mr. Jack W. Simmons of Piney 
Island for fractional Section 2, T. 6S., R. 2W. The Senator 
stated that he believed this trade would be mutually beneficial. 


On September 28, 1961, the Acting Regional Director, 
Atlanta, Georgia, wrote to the Director in Washington stating 
that fractional Section 2 is an extremely valuable piece of property 
estimated to be worth in the neighborhood of $100,000. Onthe ~ 
other hand, Piney Island itself is not particularly valuable for 
waterfowl and is not considered a desirable addition to the St. 
Marks Refuge. The memo remarks that Mr. Simmons had been 
asked to acquire the Wakulla Beach property for which the Bureau 
would be interested in a trade on an equal value basis. If this 
property could not be acquired, the memo indicates that Mr. 
Simmons was advised that the Bureau may be interested in work- . 
ing out an exchange for desirable lands that he may be able to 
acquire elsewhere in the State of Florida. 


2. Negotiations re Wakulla Beach property exchange. 


On October 13,1961,Mr. Simmons was advised by the 
Acting Regional Director that the Bureau planned to do a field 
appraisal of the United States land in Section 2 and of the Wakulla 
Beach property in approximately two or three weeks. 
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On October 17, 196l,the Land Acquisition Advisory Com- 
mittee reported to the Director, Bureau of Sport Fisheries and 
Wildlife that ''The proposed exehange for the Wakulla Beach 
property would be very advantageous froma refuge viewpoint, 
and might place the Bureau in a much stronger position to oppose 
development, including subdivision, of the Wakulla Beach area," 
The Committee recommended approval of the proposed exchange 
on an equal value basis, provided it is determined that disposal 
of the lands in Section’2 is not contrary to the Departmental 
policy. 


3, Approval by Secretary. 


On November 9, 1961, the Atlanta Office of the Bureau 

| called Mr. Simmons and advised him that the Bureau is willing 
| to trade the Section 2 Beach property for the George Walker 

' land at Wakulla Beach. As of November iS 1961, however, the 
exchange had not yet been approved in the Secretary's office. 
Apparently Mr. Simmons was advised of this fact. 


On November 14, 196l,a memo indicates that Assistant 
Secretary Briggs had been contacted regarding the proposed St. 
Marks land exchange. Mr. Briggs indicated the matter had been 
discussed with the Secretary (Udall) but that Mr. Udall stated 
that he would give the matter further consideration. 


On November 15, 1961, Mr. Jack Simmons advised the 
Bureau's Atlanta Office that he could not obtain an extension of 
| his option and he had gone ahead and purchased the Walker land. 


On December 20, 1961, the Acting Chief, Division of 
Technical Services, BSF&W advised the Regional Director in 
Atlanta that the approvals of Assistant Secretary Briggs and 
Secretary Udall had been obtained for the proposed exchange. 
"It is in order for you to work out the details of the exchange." 


4. Appraisal reports : 


On March 20, 1962,the appraisal report of the Simmons 
tract (Wakulla Beach ) was submitted by the Bureau's appraisers, 
Robert W. Young and Ronald F. Tansill, based on a November 
1961 inspection. The Wakulla Beach property was appraised at 


ado) 


$75,000. The same appraisers report on the Section 2 govern- 
ment land was submitted, appraised at $67,000. Both appraisals 
were approved on March 27, 1962,by the Bureau's Regional 
Supervisor. 


5s Mmecution of exchange agreement. 


On August 7, 1962,Mr. Simmons called the Regional 
Office to advise that he would take title to the Walker property 
next week. He was anxious to know how long it would take for 
the government to accept the agreement. The Acting Regional 
Supervisor advised that in his opinion, it would not take over 8 
months to complete the exchange of the lands, possibly sooner. 


The exchange agreement was executed by Simmons on 
August 23, 1962, and was accepted and executed on behalf of the 
United States on August 23, 1962. 


6. Problems affecting lands. 


On October 1, 1962,the Bureau noted that someone was 
tearing down the old hotel on the Wakulla Beach tract. It was 
decided, however, that the buildings could be removed without 
any further question. 


On October 12, 1962, Mr. Simmons called the Regional 
Office of the Bureau to advise that there was a beetle infestation 
in the government land he is to receive in an exchange for the 
Wakulla Beach property. The Forester investigated and advised 
that the infested trees should be removed. Mr. Simmons was 
contacted and he authorized the Refuge people to go ahead and 
remove the timber. On October 19, 1962, the Bureau issued a 
special use permit to a contractor to engage in timber harvesting 
operations in the infested area and to cut and remove approxi- 
mately 11 cords of beetle infested pine pulp wood. The trees 
were cut and Mr. Grant paid $5.60 per cord for a total value of 
$83.27. This money was retained by the Bureau to be turned . 
over to Mr. Simmons after the land exchange transaction had 
been CRP RES i 


On Tabi gee? 25, 1963, Mr. Simmons called the Bureau's 
Atlanta Office to inform them that the State Highway Commission 
had cut a drainage ditch in the lands that the United States proposes 


Paso 


to exchange to Mr. Simmons. The matter was investigated 
and a report given to Mr. Simmons. 


7. Conveyance of deed by applicant. 


On November 29, 1962, the Bureau in Washington, by 
memo forwarded the case files to the Solicitor of the Depart- 
ment of the Interior requesting the Attorney General's opinion 
on the validity of the title proposed to be acquired by the United 
States in the exchange. On December 13, 1962, the Solicitor's 
office forwarded the file to Ramsey Clark, Assistant Attorney 
General requesting the Attorney General's opinion on the validity 
of the title proposed to be acqutred by the United States. 


On February 26, 1963, the Bureau's Atlanta office wrote 
to Mr. Simmons' attorney advising that a favorable title opinion 
from the Attorney General has been received and that they are 
now ready to take a deed. The letter advised the deed should be 
promptly executed to the United States with Federal documentary 
stamps affixed, together with the necessary State deed stamps. 
The deed was then to be recorded and transferred to the Bureau 
and then the title file would be resubmitted to the Attorney General 
for a final opinion after which the Secretary's deed would be executed 
conveying the lands to Mr. & Mrs. Simmons. 


On March 19, 1963, Mr. Simmons conveyed to the Regional 
Supervisor, Branch of Realty, Fish and Wildlife Service, Atlanta, 
a warranty deed from Mr. & Mrs. Simmons to the United States, 

a supplemental abstract title through and including March 18, 1963, 
a letter from the Tax Assessor certifying that no taxes will be 
assessed against the captioned lands and further certifying that 

all taxes on said lands had been paid. 


On March 31, 1963, the Acting Regional Supervisor of 
Realty, Atlanta, sent a certificate of inspection and possession 
to the Refuge Manager, St. Marks, for an examination of the 
property and completion of the certificates. On March 25, 1963, 
the Regional Director in Atlanta wrote the Refuge Manager, St. 
Marks, advising that title to the property had been conveyed to 
the United States from the Simmons, "but the exchange land has 
not yet been conveyed to the vendors.'' The memorandum advised 
the Refuge Manager that he was charged with custody of the land 
acquired and instructed him to protect it. The memo also stated: 
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"You are cautioned that no improvements on the land may be 
disturbed until such time as the vendors receive their exchange 
deed. You will be notified when this has been done."' 


8. Further problems affecting lands. 


On March 27, 1963, the Refuge Manager, St. Marks, 
called the Bureau's Atlanta office to inquire whether it is satis- 
factory to knock down the old hotel building on the Wakulla Beach 
tract being acquired from Mr. Simmons. Apparently Mr. Sim- 
mons had no objection. Permission to proceed was granted pro- 
vided that no material is removed from the premises until the case 
is closed and the vendor receives the Secretary's deed covering 
the exchanged land. Another building on the property had been 
reserved with the right to salvage. The owner would be allowed 
30 days after the acquisition is closed in which to complete removal 
of the reserved building. On March 29, 1963, the Refuge Manager 
called the Bureau's Atlanta office to advise about ''a colored man 
camped in the house across from George Walker's place.'"' It was 
decided that Mr. Simmons would be called and told that if the man 
leaves without delay the Refuge Manager will forward the title file 
using the present certificate of occupancy. 


9, Final opinion and conveyance of U.S. deed 
to applicant. 


On April 2, 1963, the Acting Chief, Division of Technical 
Services, Atlanta, forwarded the title file in the case to the 
Director in Washington, D.C., and requested the file be forwarded 
to the Attorney General for final opinion. 


A final opinion dated April 18, 1963, was issued by Attorney 
General Kennedy to Secretary Udall. The exchange deed was 
prepared by the Secretary of the Interior and transmitted to the 
Bureau. On April 24, 1963, the Regional Supervisor, Atlanta, 
wrote Mr. Simmons attaching an original of a deed signed by the 
Assistant Secretary conveying the government lands in Section 2 
and advising that ''this completes the exchange agreement dated 
August 23, 1962, between yourself and the United States." 


On May 15, 1963, a Treasurer's check in the amount of 
$83.27 payable to the Simmons was transferred in connection with 
the sale of the beetle-infested pine pulpwood. By letter of May 16, 
1963, this was sent to Mr. Simmons. 
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I. Case Study No. 9. 


1964 Revenue Sharing Amendment to the National 
Wildlife Refuge System Relating to Obtaining Consent of 


Governor of State for Acquisitions, 


On October 4, 1961, President Kennedy signed the Accelerated 
Wetlands Acquisition Act, 1/ which accelerated the program for ac- 
quiring wetlands for the preservation of the nesting areas of water- 
fowl located within the United States. The program originated with 
the Migratory Bird Conservation Act of 1929, 2/ which authorized 
the purchase of wetlands out of the funds collected under the Migra- 
tory Bird Hunting Stamp Act. 3/ Funds from the sale of duck stamps, 
however, were alone grossly inadequate to meet the urgency of the 
goal of acquiring the wetlands contemplated as necessary under the 
Migratory Bird Conservation Act. It was estimated by the Depart- 
ment of the Interior that at the rate the funds were being collected it 
would take some 130 years to acquire the needed wetlands and the 
fear was that the land acquisition program could not keep up with 
the rate at which the nesting habitat of migratory waterfowl was 
being taken over or destroyed by civilization or that the price of 
such wetlands would by then be so exorbitant as to make the cost 
of the federal program unreasonable. 4/ To ameliorate this situa- 
tion the 1961 Act provided for the appropriation of up to $105 million 
over a seven year period to supplement the Migratory Bird Con- 
servation Fund for the more immediate acquisition of needed wetlands, 


1/ Act of Oct. 4, 1961, Pub. L. No. 87-383, 
¥5 Stat.913. 


2/ Act of Feb. 18, 1929, ch. 257, 45 Stat. 12261 OWUe SC aNS tL> = 
715d, 715e, 715f (1964). See discussion pp. 145-158supra. 


3/ 48 Stat. 452 (1934), as amended, 16 U.S.C. §§ 718-718(h) (1964). 
See discussion pp. 158-61 supra, ; 


4/ Statement by Sec'y of the Interior Stewart L. Udall, Hearings 
on S. 179, S. 1363 and Related Bills to Provide for Sharing of 
Revenues From National Wildlife Refuges With Counties Before 
the Senate Comm. on Commerce, 88th Cong., 2d Sess. 18 (1964). 


[hereinafter cited as Hearings on S. 179 and S. 1363.] 
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The appropriation was essentially an interest-free loan to 

be repaid beginning in 1969 out of the receipts from the sale 
of duck stamps, seventy-five percent of such receipts to be 
paid each year until the entire appropriation was repaid. 5/ 
The 1961 Act further provided, however, that: . 


. no land shall be acquired with moneys from 
the migratory bird conservation fund unless the ac- 
quisition thereof has been approved by the Governor 
of the State or appropriate State agency. 6/ 


Subsequently, the wisdom of this restriction in the 1961 
Act was questioned in the 88th Congress in 1964. The limitation, 
it was contended, was most responsible for the lag in the ac- 
quisition program under the Act since it gave the Governor of 
the affected state a veto power over any federal acquisition. of 
wetlands within his state. The instances in which such power might 
most understandably be used would be (a) where the county in «.”/)': 
which the land lies stands to lose significant real estate tax reven- 
ues as a result of federal acquisition, or (b) as was speculated by 
Senator McGee during hearings on the bill, as a lever in the hands 
of the governor to hasten or force a settlement on the wetlands 
acquisition. 7/ The 1964 amendment did not remove the necessity 
for consent of the Governor of the State for acquisitions, but did 
provide a plan of in lieu payments designed to avoid any State veto. 


TY Backg round, 


Senator Metcalf of Montana, the sponsor of the bill which 
was finally passed (S. 1363), said that the provision of the 1961 Act 
has prevented needed acquisitions in North Dakota, South Dakota 
and Minnesota, the area of the country which produces 80% of the 
country's duck population and therefore the most important area 
in the wetlands acquisition program. 8/ 


Secretary of the Interior Udall stated the effect of this veto 
power on the wetlands acquisition program in a statement before 
the Senate Commerce Committee: 


5/ Act of Oct. 14, 1961, Pub. L. No. 87-383, 75 Stat. 813. 
bi. ida ta, 


7/ Hearings on S. 179 and S. 1363, 27. 


S/ialde 
Sviv'c, Ba ee he LE 


I regret to inform you that probably the most 
important segment of the land acquisition program 
envisioned by the Congress and our Department in 
1961 has been handicapped and stunted by a serious 
problem which the legislation before you is designed 
to solve. The first priority in the accelerated wet- 
land acquisition program is the purchase of substantial 
areas of waterfowl production habitat in the Dakotas 
and Minnesota. This is the key to the success of the 
entire program. ... There, an acre of wet lands 
purchased pays the biggest dividends in terms of con- 
tributing additional waterfowl to the flyways.... 


The acquisition program has been stymied in the 
Dakotas because of concern by local authorities over 
loss of county revenue resulting from Federal ac- 
quisition. The 1961 act authorizing the accelerated 
wetlands acquisition program provided that the 
Governor of the State or an appropriate State agency 
would first have to approve any acquisition in the 
State before land purchases could be consummated. 
The Governors of North and South Dakota have made 
their approval contingent upon the approval of the 
county boards of supervisors. They, and the Gover- 
nors, have generally denied approval. This has 
meant that our Department has generally been unable 
to purchase the vitally needed wet lands in the these 
otates..... 9/ 


The reason for the withholding of consent to these federal 
land acquisitions has been that the major source of revenue for 
the counties in which the land lies comes from tax on real estate. 
Prior federal acquisitions in the same area have demonstrated 
to these counties that a substantial portion of this revenue is lost 
when the large tracts acquired by the federal government are re- 
moved from the tax rolls. These losses. were not compensated 


_9/ Statement by Sec'y of the Interior Udail, supra note 4 at 
18-19. . 
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by the revenue sharing provisions established in 1935, 10/ 

which were based on revenues from lands within a refuge, rather 
than upon acreage acquired from the county. Under the 1935 law 
the revenues from acquired refuge land were committed to a fund 
from which, after deducting the direct cost of the sale of products 
of the refuge, 25% of the net proceeds were allocated to the county 
or counties within which the refuge was located and divided among 
the counties on the basis of the percentage of the revenues which 
were derived from the federal land within each county. The 
remaining 75% was irretrievably committed to the federal government. 
Since the revenues produced by a wildlife refuge are minimal if 

they even exist, a county in which land has been acquired often loses 
a significant portion of its tax revenue and gets little or nothing in | 
return. The counties reasoned that since their waterfowl population 
was to be enjoyed by states all the way to the Gulf of Mexico, the 
burden created by the loss of county tax revenues should not be 
borne entirely by them for the benefit of the rest of the country. 11/ 
The response of the Governors of the States of North Dakota, 

South Dakota and Minnesota was to indicate ''very plainly that, unless 
[the federal government] could come up with a solution which was 
more equitable in distribution of revenue, . . .they would con- 
tinue to oppose acquisition of these wetlands in their States." 12/ 


10/ Senator Burdick of North Dakota states that in 1960 the pay- 
ments to McHenry County, North Dakota, from refuges within 
that county averages only 4¢ per acre while if the land had been in 
private ownership the county would have realized ey Pas acre. 


Hearings on S. 179 and S. 1363, 47 (1964). 


Ly ‘Hearings’ ‘on S. 179‘and S. 1363, 19 (Statement of Sec'y of 
the Interior Udall) (1964). 


12/ Hearings on S. 179 and S. 1363, 20 (remarks of Sec'y of 
Interior Udall) (1964). 
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Zit Legislative proposals ; 


It was primarily because of this obstacle to the wetlands 
acquisition program that Congress in1964 set about amending 
the revenue sharing provisions established in1935. Many 
assurances were given that the bills proposed (e.g., S. 1363 
which was finally passed) were not for the purpose of paying 
counties in lieu of taxes they would receive on the land to be 
taken by the federal government but "'to provide a formula where- 
by the counties will receive a more equitable share of the re- 
ceipts" from the wildlife refuges. 13/ 


3. Bill enacted. 


S. 1363 was passed in its substantially original form on 
August 30, 1964,and provides in pertinent part as follows: 


Section 715(a) of Title 16 United States Code, provides 
inter alia that all revenues received by the Secretary of the 
Interior in connection with "'those areas of the National Wildlife 
Refuge System that are solely or primarily administered by him, 
through the United States Fish and Wildlife Service" are to be put 
into a separate fund in the U.S. Treasury. The section also con- 
tains a new definition of the above-mentioned National Wildlife 
Refuge System to include ''those lands and waters administered 
by the Secretary as wildlife refuges, wildlife ranges, wildlife 
management areas, and waterfowl production areas established 
under any law, proclamation, Executive, or public land order.''14/ 
Section 715 (b) provides for payment out of the fund by the Secre- _ 
tary, of the necessary expenses of managing the refuges. y/ 


13/ Id, at 42, 44 (remarks and statement of Senator Metcalf 
of Montana) (1964). 


14/ 16 U.S.C. § 715(a) (1964). 
15/ Id. § 715(b). 


However § 715(b) does not provide for the payment of all necessary 
expenses of managing refuges. 


The most important changes are contained in section 
715(c) which set out the new formula for payments to counties 
in which refuges are located. Payments are to be made at the 
end of each fiscal year out of the net receipts of the fund for 
that fiscal year and it is stipulated that the counties are to use 
the payments solely for the benefit of public schools and roads. 


With regard to refuges which are made up of reserved 
public land the revenue sharing system is unchanged and the 
county receives its share proportional to its acreage of the 25% 
portion of the receipts derived from the reserved public land of 
the refuge in that part of the system. 16/ Inthe case of refuges 
which consist of acquiredfederal land which are held in fee by 
the United States, a county in which such an area of the refuge is 
located received its proportional share of 25% of the net receipts 
from a refuge area or a sum equal to 3/4 of 1% of the cost of the 
acquired lands within the county, such cost to be adjusted every 5 
years to reflect current values exclusive of any improvements made 
on the land subsequent to federal acquisition, whichever is the 
greater amount. The Secretary is given the discretion to make 
the necessary determinations under this subsection and his 
decisions as to such things as acreage and land values are to be 
final and conclusive. 17/ 


Unlike the provisions of the 1935 Act where 75% of the 
refuge system's receipts went irretrievably to the federal govern- 
ment, under the 1964 Act the entire fund for each fiscal year is 
available for satisfaction of the claims of counties for the same 
year under the new formula. Payments are limited, however, to 
the amount of net receipts in the fund for that fiscal year. 18/ 

Any surplus left in the fund is to be used thereafter by ete Secretary 
for the management of the refuge system. 19/ 


16/ Id. § 715a(c)(1). 
17/ Id. § 715s(c)(2). 
18/ Id. § 715s(d). 
19/ Id. § 715s(e). 
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4, Conclusion. 


. The 1964 Act, while it provided revenue sharing provisions 
to compensate for the revenue losses resulting from federal acqui- 
| sitions, did not repeal the provision of the Accelerated Wetlands 

_ Acquisition Act of 1961, 20// which required the consent of the 
Governor of the State or appropriate State agency for the acqui- 
sition of land with money from the migratory bird conservation fund. 


20/ Discussed supra. 
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J. Case Study No. 10. 


re Exchanges of Federal Lands in National Forest to 


Permit Growth of Municipality of Flagstaff, Arizona, by Forest 
Service Under the Act of March 20, 1922 (42 Stat. 465) as 


Amended. 1 ’ 


This case study involves review of exchanges by the 
Forest Service under the Exchange Act of 1922, as amended, 
for the purpose of making land available for urban requirements 
and the long periods of time required to effectuate such a pro- 
gram, 


1. 1959. report. 


In 1959, the Region 3 Office of the Forest Service, United 
States Department of Agriculture, reported on the need for owner- 
ship adjustment of Forest Service lands in the Coconino National 
Forest in the vicinity of the rapidly growing city of Flagstaff. It 
referred to a plan of action under the existing exchange statutes 
then in effect. Under the plan 4,800 acres of Forest lands would 
be exchanged to the city and private owners. The 19 59 report 
stated: 


Flagstaff is one of the more rapidly growing 
towns situated within a national forest. Although 
Flagstaff has not developed as a compact block, the 
actual improved and occupied area approximate 
2,500 miles. The development being somewhat 
scattered, it might reasonably be considered that 
the community zone is an area of some 17,000 to 
18,000 acres. In an effort to avoid any interference 
with Flagstaff's growth, the Forest Service has co- 
ordinated its land exchange program with city and 
county officials and designated 4,800 acres of 
national forest lands which properly should be trans- 
ferred to city or private ownership. Concerted action 
is being taken to develop exchange cases to carry out 
these land adjustments. 


1/ See discussion of Act, pp. 203-215 supra. 
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On the other side of the ledger, are many 
small tracts of land now in private ownership 
which are scattered through and surrounded by 
national-forest lands. These tracts individually 
are not of sufficient productivity to support a 
family unit under private ownership. The lands 
can best be administered and protected in conjunc- 
tion with the surrounding national-forest lands. 
Their acquisition by the Government would consoli- 
date ownership and put them in condition to contribute 
more to the local economy. We believe these lands 
should be acquired in exchange for the national-forest 
lands given up around the communities. These ad- 
justments in ownership can all be accomplished under 
the authority of the Act of March 20, 1922 (42 Stat. 
465), as amended. It is our plan to proceed along 
these lines. 


Apparently the plan to exchange 4,800 acres of forest land within 
the City of Flagstaff commenced years earlier. The 1959 report 
stated that: 


Since 1948, 1,508 acres of national-forest land 
through exchange have been patented into private 
ownership in the vicinity of Flagstaff. This includes 
764 acres patented to the city in March of this year. 
Cases involving 800 acres of national-forest land 
have been approved and are now being processed for 
patent. Four more cases involving 288 acres of 
national-forest land are being put in final shape for 
review in this office. Nine cases involving 944 acres 
of national-forest land are in the negotiation stage 
at the forest level. These should be ready for pro- 
cessing within the next few weeks. 


A map in the file shows the pattern of land ownership in 
Flagstaff before 1959, Within the city limits, a substantial quantity 
of the available lands are shown to be owned by the United States 
.under the jurisdiction of the Forest Service as part of the Coconino 
‘National Forest which surrounds the City. 


2. 1969 review of program. 


On May 28, 1969, the Director of Lands of the Forest 
Service, Russell P. McRorey, inquired of the Regional Forester 
for Region 3 as to the status of exchange activity since the 1959 
report. The Director requested information on the number of 
exchanges and other ownership adjustment transactions that have 
been accomplished with the acreages acquired and disposed of, 
and the values thereof. The Director also requested ''comments 
on problems encountered and lessons learned in carrying out this 
plan"' and observations ''as to the effectiveness of existing Forest 
Service exchange authorities in solving landownership problems 
like the one that faced the Forest Service at Flagstaff 10 years ago." 


On July 1, 1969, the Assistant Regional Forester, John T. 
Koen, responded. He enclosed a table entitled Exchanges 1950 
to Date" showing that during the twenty year period there were 27 
consummated cases, whereby 3,058.94 acres of Forest lands 
within the City limits of Flagstaff were exchanged to the City of 
Flagstaff, and private parties. The acreage exchanged had a value 
of $1,434,343. In return, the Forest Service received 14,977.88 
acres valued at $1,534,420. In addition to the 27 consummated 
exchanges since 1950, the tables show 6 cases pending involving an 
additional 867.10 acres of Forest lands within Flagstaff to be ex- 
changed valued at $887,700. Including both the consummated ex- 
changes and the pending cases, the program since 1950 involved 
exchanges of 3,926.14 acres of Forest Service lands within Flag- 
staff having a value of $2,322,043, in return for 16,807.58 acres 
of private land outside of the City but within the boundaries of a 
national forest in Arizona conveyed to the Forest Service valued 
at $2,441,142, 2/ 


In response to the inquiry of the Director of Lands of the 
Forest Service for an evaluation of the program, the Assistant 
Regional Forester's July 1, 1969 report states as follows: 


We do not believe that we encountered any 
problems not typical of exchanges in general or 
exchanges around communities with attendant 


2/ In addition, the Forest Service issued special use permits 
for 625 acres of Forest Lands for Community Use for City 
Parks, water plants and schools. 
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encumbrances, both authorized and unauthorized. 
Perhaps the most important lesson learned was 
that our plan, even though developed 10 years ago, 
already was too late. We have profited by this 
mistake in moving out of similar communities such 
as Ruidoso, New Mexico and Payson and Pine, 
Arizona at a much faster rate. 


Our present exchange authorities appear to be 
adequate for resolving landownership problems. 
However, at times processing is somewhat slow and 
cumbersome. Inthe Flagstaff area we have been 
fortunate in having a number of tracts, desirable 
for selection, that we have been able to eliminate 
through third-party purchase from the land exchange 
proponent. This situation may not obtain in other 
areas, 


3. Conclusion. 


.| In perspective it would appear that the Forest Service 
exchanges since 1950 of 3, 926.14 acres represent about 80% 

' of the original designation of 4, 800 acres referred to in the 1959 
_ report for exchanges within the city limits. It is important to 
note that the exchange of only 80% of the designated acreage was 
_ not due to problems relating to exchange procedures, but rather 
_ because the city's growth and the need and demand for land did not 
occur as rapidly as had been anticipated. However, the twenty 
year period required for the exchange of this relatively small 
quantity of acreage would indicate that the exchange program for 
urban growth requiring receipt of equal value lands in return for 
those conveyed, has been slow and time consuming. 
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K. Case Study No. 11, 


___ Exchange Application by North Fo rk Union School District 
for Forest Service Land Needed for Governmental Purposes on Pa 
of Gash Only, Under the Forest Service Exchange Act of March 20, 
1922, 42 Stat. 468, as Amended by the Act of December 4, 1967, 
81 Stat. 431, (Serial No. S 774.). 


This exchange proposal involved the “exchange" of 59.9 acres 
of National Forest land to the North Fork Union School District under 
the authority of the Act of December 4, 1967 (81 Stat. 531) which is 
known as the ''Sisk Act", and is the first case under this authority. 
Under the Act the proponent, North Fork Union School District, was 
authorized to pay cash for the appraised value of the selected lands in 
lieu of exchanging landto the Forest Service. The transaction was 
completed in less than a year and was administered throughout by 
the Forest Service, except for the final issuance of a patent, by 
the BLM. 


1s Informal ne gotiation- ~app raiaalt | 


The North Fork Union School District, North Fork, California, 
filed its offerom December 17; 1968, for lands'¢@a ‘phe 
Sierra National Forest, Madeira County, California for 59.9 acres 
inatract. The Forest Service report on Form 5400-10 noted that the 
effect of disposal of this land would be the elimination of five special 
use permits and the administrative problems relating thereto. It also 
indicated that the North Fork School District will be in a better 
position to finance needed improvements, that there would be a re- 
duction of 1-1/2 miles of property boundaries, and there would be two 
less property corners to be established and maintained. The Forest 
Service report concluded that land's highest value on the private market 
is for large recreation homesites. Based on a comparison of sales of 
comparable land the appraiser for the Forest Service concluded the fair 
market value was $470 per acre, which when adjusted for two acres of 
free use taken up by a county highway, came to $435 per acre for a 
total estimated fair market value of $26,035. The land was subject to 
certain outstanding rights including a road, special use permits to a 
cemetery and sewer plant, and telephone and electric transmission 
lines under easements from the Department of Agriculture. 
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On August 2, 1968, the Forest Service, California Region, 
requested a mineral classification from the U. S. Geological Survey 
in Los Angeles on these selected lands. The Regional Geologist of 
the Geological Survey, in Los Angeles, replied that none of the land 
described in the subject application was considered to be valuable 
for geothermal resource development or minerals. 


On August 1, 1968, the Regional Forester, féiamwarded the file to 
_ the Chief, Forest Service, for review stating ''a formal offer will be 
| obtained prior to final title acceptance. '' and recommended approval. 


2. Review by Washington Office. 


On September 24, 1968, the Director, Division of Lands, Forest 
Service, Russell P. McRorey, replied to the Regional Forester, 
Region 5, stating that "since this is the first offer made under the 
provisions of P. L. 90-171, we want to be fully informed on this 
proposal before taking further action. "’ He made the following 
comments: 


(1) The discounting of the value of the selected land 
because of the encumbrances on the land authorized by 
special-use permits did not seem to be in the public 
inperest since the principal encumbrance exists at the 
convenience of the proponent; 


(2) The 25 percent adjustment for size, as cited in 
the market data approach, is not supported in the record; 


(3) BP. L. 904171 was enacted to assist school 
districts or other school authorities to offer cash in lieu 
of land under existing land exchange authority, but the 
report would indicate the lands selected in the offer are 
in excess of those needed by the school district for 
school purposes, and the school district will dispose of 
the excess land to the cemetary and sewer districts. 


Se Re-negotiation. 


On October 1, 1968, the Regional Forester advised the Chief 
of the Forest Service that the case was being re-negotiated. 
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On May 5, 1969, the Regional Forester advised the Chief 
that after re-negotiation less acreage was requested by the School 
District and that the othemobjections had been covered in the 
revised report, The Regional Forester approved the above-designated 
exchange and submitted the following items to the Chief for review: 
(1) the Offer; (2) Spread Sheet 5400-10; (3) Regional Staff Review; 
and (4) Map of Selected Lands. A copy of ''Notice of land Exchange" 
dated May 20, 1969, is included, which does not state where the 
notice was published. 


4, Re-review. 


On June 5, 1969, the Director of Lands, Forest Service, 
advised the Regional Forester that the proponent has offered 
$26,035.00, the value assigned to the selected land as of May 5, 1969, 
and requesting that when patent is issued, "please submit an updated 
appraisal review letter verifying that the value of the selected land 
will not exceed $26, 035.00 on the date of patent. If the value of the 
land has increased, the proponent will need to increase the amount 

-of his offer in order to comply with the provisions of the General 
Exchange Act." 


5. Revised appraisal. 


Pursuant thereto a re-study of the land sales in the market area 
of the proposed exchange was made as of August 15, 1969. The 
appraiser, John D. Zachry, indicated that a search of the land records 
and contact with local realtors indicated no recent sales which would 
indicate a change in value, and that therefore, the values as 
determined on April 5, 1969, are still the estimated fair market 


value of this selected land. On August 27, 1969, this updated appraisal 


was submitted to the Chief and the title docket was submitted to the 
Regional Attorney for ultimate request for the issuance of a patent. 


6. Procedures on final approval. 


On August 24, 1969, the Regional Attorney, Office of General 
Counsel, U. S. Department of Agriculture, San Francbaco, California, 
wrote to the Director, Forestry & Soil Conservation Division, OGS, 
submitting the title docket on the selected land, "for the first 
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exchange in this Region under the Sisk Act (81 Stat. 531).'' The 
Memo stated that: 


We have reviewed the agreement and the documents 
with respect to the selected land. In our opinion, this 
exchange meets all the requirements of the Sisk Act and 
it is in order for patent to be issued in accordance with 
the information set forth in the summary record of case. 


On October 1, 1969, the Director, Forestry and Soil 
Conservation Division, Robert G. Rue, reported to the Chief, Forest 
Service that ''We have reviewed the agreement and related papers 
pertaining to this exchange. The proposed transaction involves the 
exchange of certain Government land for $26,035.00 in cash. In 
our opinion, the exchange is authorized by Public Law 90-171 of 
December 4, 1967 (81 Stat. 531). You may proceed with the closing 
of this transaction. " 


On October 14, 1969, the Director of Lands, National Forest 
Service, Russell P. McRorey, wrote the State Director, Bureau of 
Land Managemehtt, Sacramento, California advising that he certified 
that the National Forest exchange involving the land described therein 
meets the requirements of law and regulations and "I therefore request 
that patent be issued in conformity with the following date.'' The 
letter requested that the original and one copy of the patent be sent 
to the Regional Forester, San Francisco. | 


On the same date, Mr. McRorey wrote to the Regional Forester 
in Region 5 advising that the patent would be sent to him and that the 
proponent should be advised to have the patent recorded, and the tax 
assessor of Madera Connty should be advised of the conveyance of 
the selected land from the United States. Further the Status Unit 
should be advised of this transaction so that their records may be 
updated. 


On October 21, 1969, the patent was drafted by BLM to North 
Fork Union School District. The Chief of the Branch of Land Ownership 
Adjustnmants, of the Forest Service enclosed the patent (No. 04-70-0111) 
to the Forest Supervisor of the Sierra National Forest stating that the 
check or warrant in the amount of $26, 035.00 in lieu of offered land 
‘must be received simultaneously with delivery of the patent.'! 
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At a ceremony attended by Congressmen Sisk and Johnson of 
California, the patent was delivered to the District in return for the 
cash payment in early November 1969. 


On November 24, 1969, a Memo from the Forest Service to the 
State Director of the Bureau of Land Management advised that the 
case had been completed and enclosed for his records copies of the 
final title evidence, i.e., an "Acceptance of Title by the Office of 
General Counsel], U.S.D.A." 


(Ee Conclusion. 


While called an 'exchange'' for cash, the transaction closely 
resembles a sale, although exchange procedures were employed. 
The time required for such transaction appears much less than for 
an exchange of land. Compared to Case Study No. 10, the Sisk Act 
provides a much more rapid method of acc omplishing a similar 
result. . 


L. Case Study INNO. ze 


Acquisition for Recreation Purposes by Forest Service of 


jrlvania Club Properties, Michigan, by Purchase Under the Weeks 
ict of 1911, as Amended, Subject to the Consent of Local Counties. 


This case involves the acquisition by purchase by the Forest 
ervice, Department of Agriculture, of the "Sylvania Club" properties 
|, Michigan for recreation purposes under the Weeks Act of 1911, as 
mended. _1/ The properties, owned by the Estate of Lawrence P. 
jisher (of F Fisher Body) and the Christiansen Brothers, constituted a 
forgin tract of approximately 18, 000 acres of land and lakes in the 
\pper Peninsula of Michigan within the Ottowa National Forest 

\ijacent to the Wisconsin-Michigan boundary. 


Throughout, the main purpose of the acquisition by the Forest 
ervice was to develop the land for its recreational values, and the 
lwact was the largest so acquired by the Service. No attempt was 
nade to justify the acquisition according to the requirement of the 
leeks Law that the lands acquired be for the purpose of improving the 
low of navigable streams or for the production of timber. Approval 
{the purchase by the National Forest Reservation Commission was 
intained, but not until after funds for the purchase had been included 
lithe President's budget for Fiscal Year 1966 under the Land and 
later Conservation Fund. 


| A major problem developed because of the limitation in the 
ippropriation act for F. Y. 1966 which required that: 


Funds appropriated under this Act shall not 
be used for acquisition of forest lands under the 
provisions of the Act approved March l, 1911, 
as amended (16 U.S.C. 513-519,521), where such 
land is not within the boundaries of an established 
national forest or purchase unit nor snall these lands 
be acquired without approval of the local government 
concerned. 2/ 


/ 16 U.S.C. § 513-519, 521i (1964). See discussion pp. 232+240 supra. 
}. Department of Interior and Reiated Agencies Appropriation Act, 
1966, Act of June 28, 1965, Pub. L. Ne. 89-52, 79 Stat. 174. 
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The local county in which the lands lay (Gogebic County, Michigan) 
refused to consent to the acquisition in the absence of provisions for 
in-lieu tax payments from the Federal Government for the loss of tax 
revenues. The Forest Service obtained the consent of Congress to 
reprogram the funds into the 1967 Fiscal Year appropriations for the 
Land and Water Conservation Fund under which legislation the consent 
of the local county would not be required. Faced with this ultimatum, 
the County consented to the acquisition after obtaining the assurances 
of the Forest Service that the Service would seek to raise funds for 
the County from private sources and influence in lieu payments from 
other federal agencies. 


The case is further interesting in the detailed activities of the 
Forest Service to develop public opinion in favor of a proposed acquisi- 
tion. 


l. Initial activity by Forest Service. 


In April, 1962, the Forest Supervisor, John O. Wernham, 
visited the National Bank of Detroit, acting as agent for the adminis- 
trator of the estate of Lawrence P. Fisher, deceased October, 1961, 
to discuss purchase of the tract. The Bank advised that there was a 
great interest in the tract on behalf of the timber industry, and land 
developers, and that the Probate Court probably would accept offers 
from interested bidders for the property within two years. Permission 
for the Forest Service to enter the tract for the purposes of appraisal, was 
denied. 


On August 13, 1963, the Forest Supervisor noted that certain 
lumber companies had obtained permission to cruise and appraise 
the property. 


On September 18, 1963, the Chief of the Forest Service, 
Edward P. Cliff, wrote to Senator Hart indicating that the Regional 
Forester would like to make an early investigation as to the desir- 
ability and feasibility of acquiring the Sylvania Club PCr ane for the 
National Forest system. 


On November 1, 1963, the Regional Forester prepared a 
"Proposed Multiple Use Program for the Sylvania Tract, Ottawa 
National Forest'' which was distributed to people in the area to de- 
velop local support for the Forest Service acquisition. The document 
indicated that legislation by Congress is needed to authorize and pro- 
vide funds to purchase the Sylvania tract and that: 
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| Local Governments have requested that a more equitable 

system be devised to assure returns in lieu of taxes from 
the Federal Government which would approximate the re- 
turns by similar privately owned lands on the tax roll. 

| They recommend that legislation for acquisition of the 
Sylvania Tract for National Forest purposes should include 

some provision to cope with this situation for the consider- 

ation of the Congress. 


On October 19, 1963,the Watersmeet Township Board passed a 
|sesolution favoring acquisition by the Forest Service provided that 
indequate in lieu of tax payments were made. 

if On October 30, 1963,Senator Hart wrote to Secretary Orville 
freeman urging an examination of the Sylvania Club Properties. The 
ipenator stated: 


. . . nevertheless, purchase of the property by the 
Government might have an adverse effect on the 
finance of the county and township where the lands 
are located. Therefore, I would appreciate your 
analysis of this aspect of the situation and your 
suggestions as to how any adverse impacts on the 
local governments concerned might be minimized. 


|The Assistant Secretary, Department of Agriculture, replied on 
|November 14, 1963 to Senator Hart indicating that a report would be 
jandertaken and completed by January 15, 1964. 


An "interior report'' was prepared by the Forest Service and 
lsent by the Chief, Edward P. Cliff,to the members of the Congressional 
jdelegation from Michigan in January, 1964,favoring acquisition. 


By memo of February 24, 1964, Deputy Regional Forester, 
|\Louis C. Hermel requested the Director of the Lake States Forest 
Experiment Station to indicate the research opportunities available 
japon acquisition of the tract. By memorandum of March 31, 1964, the 
Director replied inaicating four types of research uniquely possible 
in this area. | 


The Chief of the Forest Service on June 25, 1964 wrote to 
Henry Diamond, of the American Conservation Association that a 
wrant to the School of Natural Resources of the University of Michigan 
be made for the publication of a popular brochure to explain the pro- 
posed acquisition to the public. 
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On July 21, 1964,the American Conservation Association approved a 
grant in the amount of $10, 000 for a study and report of the possible 
public use of the Sylvania Tract to the School of Natural Resources, 
the University of Michigan. . 


On January 18, 1965,the University of Michigan forwarded its 
special report ''The Recreation Industry in the Two-County Area of 
Gogebic County, Michigan and Vilas County, Wisconsin" to Secretary 
of Agriculture. The study supported the general conclusion that 
public development of Sylvania will be complementary rather than 
competitive to sound development of the recreation business in the 
area. The University also noted that a preparation of a brochure for 
public distribution is coming along well on which it was working closely 
with the Forest Service. 


Ze Proposed plan of acquisition. 


Appraisals made by Forest Service personnel as of 
August 24, 1964,valued the property at $ 5. 853 million. 


On February 16, 1965, Secretary Freeman forwarded to 
Senator Hart and other members of the Congressional delegation for 
Forest Service final report on the feasibility and desirability of acquir- 
ing the Sylvania Club Property. This report replaces the preliminary 
report of January 29, 1964. The Secretary's letter stated that: 


With respect to the matter of tax revenues of local 
governments, there is agreement in the recent studies 
that the local economy can be expected to substantially 
benefit by reason of public ownership. However, there 
is serious concern in some quarters that there will be 
an initial serious decline in tax revenues of the local 
governments. If it is decided that the Federal Govern- 
ment should assist the local governments during the 
period of change to a new ownership situation the 
Forest Service, on page 27 of this report, outlines 
three ways in which such assistance might be provided. 


Secretary Freeman advised that ''Land and Water Conservation Fund 


Act money can be used for this purchase. The President's budget 
for F. Y. 1966 included such funds for use in this case.'! 
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A memorandum of February 15, 1965, from Chief of the 

| Forest Service, Edward P. Cliff to Assistant Secretary John A. Baker, 
|joutlined the steps planned: (1) first will be to obtain an option or firm 
ijsale offer from the owners; (2) obtain consideration and approval of 
hthe purchase price by the National Forest Reservation Commission; 
i"It is not anticipated this will present any problems. We hope to be 
\lable to include Sylvania in a program of cases to be presented to the 
(Commission about May 1, 1965.'' (3) the fair market value of the 
|property as of August 21, 1964, is $5, 853,000. The memo then 
stated: ''Funds for purchase are included in the President's Budget 
\for F. Y. 1966, Sylvania being one of the tracts listed for acquisition 
jin 1966 with funds derived from the Land and Water Conservation 
|Fund. '' Thus the funds were included in the Budget prior to approval 


of the acquisition by the Forest Reservation Commission. 
i ' 


' A letter of March 9, 1965,from Frank Basso, Town Supervisor, 
Watersmeet, Michigan, to Senator Hart stated that ''there is general 
jagreement that the Federal payments in lieu of taxes will not be ade- 
quate under any of the examples shown in the report." 


3. Appropriations approved F.Y. 1966 requiring local consent. 


| The House Appropriations Committee in 1965 deleted funds which 
ithe Forest Service recommended for the acquisition of the Sylvania 
\tract. On April 5, 1965, the Department of Conservation in the State of 
Michigan wrote to Chairman Hayden of the Senate Avpropriations 
|Gommittee requesting that the deleted funds be restored by the Senate. 
On April 20, 1965,Governor Romney sent a telegram to Carl Hayden 
jurging the inclusion in the Bureau of Outdoor Recreation's budget 

\funds for the purchase of the Sylvania tract. In addition, the Governor 
jarged that provision initially be made for Federal payments in lieu of 
taxes to local government units to avoid the hardship of having this 
land removed from the tax rolls. 


ae 


| On June 28,. 1965, Congress passed the 1966 Interior Department 
‘appropriation act containing funds for purchase of the Sylvania tract 
through the Land and Water Conservation Fund. 3 / As previously 
noted, the act required the consent of local counties to any Weeks Act 
Acquisition. 


3 / Pub. L. No. 89-52, 79 Stat. 174. 
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On July 16, 1965, a Mr. Ben Goldman of Ironwood, Michigan 
wrote to Congressman Clevenger as follows: ''The greatest hurdle 
concerning federal purchase of the Sylvania Tract has always been 
and is still with us. It is essential that immediate action be taken to 
secure legislation that will authorize adequate federal payments to 
offset loss of taxes by local units of government for this important 
property. Without such legislation, approval of federal acquisition 
is required by Public Law 89-52."! 


On July 26, 1965,Senator Hart wrote to Secretary Freeman 
advising that now that Congress had appropriated funds for the pur- 
chase of the Sylvania Tract, ''we must look to the fulfillment of our 
obligation to the local governments in terms of any tax problem they 
may incur as a result thereof.'' The Senator asked for the assistance 
of the Department of Agriculture in preparing a draft of special legis - 
lation to provide fair and equitable payments in lieu of property taxes 
in that area. 


Bills were introduced by Senator Hart (S. 2436) and Representa- 
tive Clevenger providing for payments to Gogebic County in ten annual 
payments equal to the present taxes paid on the tract, followed by ten 
annual payments reduced 10% per year. 


A memorandum dated August 26, 1965,to the Chief, Forest 
Service from George S. James, Regional Forester stated that in the 
absence of approval by Congress of the legislation introduced by 
Senator Hart and Congressman Clevenger which did not appear to have 
much chance of success in Congress, serious consideration must be 
given to establishing Sylvania as a separate national forest. This 
would permit shared receipts from use and management of the tract 
to be directly applied to cushion the effects of tax loss for local BOYSFas 
ments involved. 


A memo from Mr. M. M. Nelson, Deputy Chief, contains 
Forest Service answers to three questions propounded by the Chief of 
the Forest Service, (1) counties do have a veto over any purchase 
under Weeks Law authority, even when paid from the Land and Water 
Conservation Fund. This has been so for some 8 to 19 years. It also 
applies to Land and Water Conservation Fund purchases using FY65-66 
funds. ''We are making a strong effort and have submitted language 
change to eliminate this veto power.'' The Chief and staff agreed to 
this effort to eliminate veto power of counties. (2) The second ques- 
tion was whether the passage of the Hart Bill (S. 2436) to give tax 
relief in relation to the Sylvania acquisition would set a bad precedent. 
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| 
: was agreed that the S. 2456 formula seemed most logical, and that 
iifavorable report on the bill should be written. It was agreed that a 
ss bill applying to all land purchase cases has some disadvantages 
put also has some very substantial advantages considering the Forest 
jervice's extensive acquisition program. (3) The third question was 
whether legislation establishing the Sylvania area as a separate nation- 


jit forest might be desirable. The conclusion was that this would be a 
jad precedent. 


f 


lit On November 4, 1965,the Forest Service obtained the tax 
oportionment report for Gogebic County dated October 11, 1965, which 
ows the assessed valuation of the Sylvania Tract at $413, 200 and 
adicated the taxes being paid on the properties by the present owners. 
| : A number of letters in the file from the Forest Service to 
ongressmen and Senators indicate that the owners would probably 
gree to the purchase price, but that the major problem to acquisition 
| obtaining the consent of the counties, required under the law. The 
¢gislation introduced by Senator Hart and Representative Clevenger 

( referred to as a possible solution to the in lieu of tax payments to 
btain the counties! consent. 


4, Appropriations for F. Y. 1967. 


On March 31, 1966, the House Appropriations Committee in its 
trmal report on the Interior Department Appropriation Bill for F. Y. 
667 noted that the Forest Service had not succeeded in negotiating a 
urchase of the Sylvania tract. The Committee said that it would ex- 
ect the Bureau of Outdoor Recreation to reprogram the money for 
ther acquisitions if agreement was not reached by July 1, 1966. 


A Memorandum from M. M. Nelson, Deputy Chief, National 
iorest Service to the Regional Forester, dated April 22, 1966, re- 
orted on the House action as follows: 


The House action on the F. Y. 1967 
on appropriations under the Land and Water 
Conservation Fund Act provides the means to 
acquire the Sylvania Tract without county con- 
sent. The House directs the Bureau of Outdoor 
Recreation to reprogram the F. Y. 1966 money 
appropriated for Sylvania for F. Y. 1967 tracts 
and makes F. Y. 1967 money avaiiable for 


= Li 


Sylvania. The county consent requirement does 
not apply to F. Y. 1967 acquisitions under the 
Weeks Law. 


The Forest Service outlined a program to obtain the property, in- 
cluding a declaration of taking, if agreement cannot be reached. 


In the meantime a number of objections had been posed by the 
Treasury Department to Senator Hart's bill. The Secretary of the 
Interior reported that unless the situation were similar to that of the : 
proposed payments for the Redwood National Park to Del Norte County, 
California for a five-year period, Interior would not favor such pay- 
ments. No action was taken of the proposals. 


5. Execution of purchase contracts. 


On June 16, 1966, Assistant Secretary John A. Baker of the 
Department of Agriculture wrote to the Christiansmbrothers acknow- 
ledging their letter of June 7, 1966, turning down the offer by the 
Forest Service of $1,425,000 made on June 6, 1966. Assistant Secretar 
Baker states ''this offer represents the best price that can be offered 
in good conscience of the values held by the Forest Service appraisal 
of the property.'' The letter also stated that ''the National Forest 
Reservation Commission approved the purchase of the entire Sylvania 
property at its assembled meeting of June 15,1966, including the total 
price that can be paid. Our offer to you conforms to this approval. 
Under the circumstances associated with this case, we can see no 
alternative but to initiate condemnation action in the Federal court 
after approval of reprogramming by the Appropriations Committee, to — 
obtain title to the property for the United States because of your failure 
to agree to sell. Your granting of an option will avoid condemnation." 


A memo from the Associate Chief, A. W. Greeley to Assistant 
Secretary John A. Baker dated June 8, 1966, indicates that the Regional | 
people had virtually reached a price agreement with the Christiansen 
brothers, but for tax purposes their attorney tells them that they 
should be in the position of being faced with condemnation. That is the 
purpose of the June 16 letter. 


On June 21, 1966, the Fisher estate signed a 'Land Purchase 


Option and Contract" to sell its interest in the tract to the Forest 
Service for $4,315,000 subject to outstanding rights. 
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| 
6. Conditioned consent by Gogebic County. 
| 


The file shows that an informal meeting took place between 
personnel of the Forest Service and the Gogebic County Board of 
‘Supervisors on June 3, 1966. The Forest Service made the following 

i ommitments in order to obtain the Board's approval: (1) All 
‘humanly possible efforts will be made to provide adequate in lieu 

of tax payments to offset the immediate losses in tax base. 

This may be done by legislation enacted by the United States Congress, 
jpayments made by one of the many philanthropic conservation organi- 
zations, or by any other means which will not cause an additional 
)burden on Gogebic County taxpayers. (2) All humanly possible and 
jmecessary efforts will be made to secure the necessary financing and 
to proceed with orderly planning and development of the tract. (3) 
)The United States Forest Service will plan and construct and operate 
}a visitor information center. (4) The United States Forest Service 
iwill prepare a prospectus and solicit bids for development of a major 
\resort within Watersmeet Township. (5) The United States Forest 
Service will prepare a prospectus and solicit bids for a major ski 
\idevelopment at Paulding Hill. (6) The United States Forest Service 
will proceed and work with the Michigan Department of Conservation 
jin making this increased water body into a significant sports fisheries. 
\(7) The Forest Service will immediately proceed with detailed planning 
\ifor the Black River Recreation area and make very effort to secure 
the funds needed to initiate major development work by July 1, 1967. 
On June 15, 1966, the Gogebic County Board of Supervisors passed a 
jiresolution approving acquisition conditioned on the June 3 understand- 
jings. . 


| The file indicates that the Forest Service did write a number of 
jconservation.. organizations and others to solicit private contributions 
to help the County with its asserted problem. Senator Hart did also. 


On April 24, 1967,a letter from the Office of Education to the 
‘Watersmeet Township School District indicated payment of financial 
jassistance under Section 2 and Subsection 3(c) (1) Title I, Public Law 
874. Under this the School District received $32,705 because of 
federal property within its district. 


7. Final title acquisition. 


On July 14, 1966, the Attorney General gave his initial title 
jopinion on the property. 
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Treasury checks were drawn in the amount of $4, 315, 000 with 
the Fisher Trust, and $712,500 for each of the Christensen brothers. 


The Department of Agriculture scheduled a ceremony on 
August 4, 1966,at which time it officially accepted title to the 
Sylvania property. Mr. Lawrence Rockefeller, President of the 
American Conservation Association, Inc. and others were invited to 
attend. 


A quitclaim deed from the Christiansen Brothers to the United 
States was signed June 4, 1966. A quitclaim deed from the National 
Bank of Detroit as Trustee under the Fisher Real Estate Trust was 
signed June 22, 1966. On August 2, 1966,the Attorney General issued 
an opinion confirming that the title evidence disclosed valid title to be 
in the United States. 


Correspondence in the file indicates that the Sylvania tract was 
the largest purchase ever made by the Forest Service. 
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\/M. Case Study No. 13. 


| Legislative Taking of lands for Redwood National Park, 
|) California by Act of October 2, 1968. 


j The legislative taking provision of the Act to establish the 

| Redwood National Park, California, in 1968, 1/ clearly constituted 
j}a new approach by Congress to the acquisition of private lands for a 
federal public land program. The motivation for initiation of some 

i) sort of a new type of acquisition program is readily apparent. Both 

| the House and Senate Interior and Appropriation Committees had ex- 
|)pressed concern on a number of different occasions over the problems 
»of land acquisition under the traditional methods in areas designated 
for inclusion in the national park system. 2/ Particularly trouble- 
some had been the acquisition program for the Point Reyes National 
\)Seashore in California. Subsequent to the legislation in 1961 authoriz- 
ing the Secretary of the Interior to acquire lands within the area 
\\designated for the seashore prices escalated as land developers sovg ht 
llacreage in the area. The Committees were advised by the Secretary 
of the Interior that the original $14 million authorized for appropriation 
jin 1961 would likely have to be increased to $57 million in 1966. 3 / 

\\In 1966, the Senate Interior Committee remarked that the land acquisi- 
ition problem exemplified at Point Reyes posed a serious national 
jproblem. 4// Four years had passed and the original land acquisition 
\pobjectives were only partially completed, with the price of the remain- 
j\ing unacquired acreage rising rapidly. Experiences such as Point 
\/Reyes provided the background for Congress' seeking a new method of 
acquiring private lands for the Redwood National Park. In addition, 
lin the case of the lands desired for the Redwood National Park the trees 
| could be continued to be cut, until taken in condemnation proceedings 

| by the Department of Justice. The Conference Committee, which 
joriginated the provision for a direct legislative taking based on the 
Weeeecstion of the Secretary of the Interior, 5 / reasoned as follows:. 


\1/ 16U.S.C. § 79a-79; (Supp. IV, 1965-1968). See Discussion 
2 / S. Rep.. No. 1526, 89th Cong., 2d Sess, (1966); H. Reps. No. 
2067, 89th Cong. 2d Sess. (1966); H. Rep. No. 1405, 89th Cong. 2d 
‘Sess. (1966). . 


3/ H. Reps. No. 2067, 89th Cong. 2d Sess. (1966). 


——— 


= 


A/S. Rep No. 1526, 85th Cong. 24 Sess. (1966). 
\5/ Conf. Rep- No. 1890, 90th Cong. 2d Sess. (1968). 
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In order to expedite establishment of the park 
and to avoid serious changes in the cost of acquiring 
the land which might occur after passage of the legis- 
lation, the conference committee has included in 
section 3(b) of the bill a legislative taking provision. 
This provision will be applicable to the greater part 
of the private lands within the boundaries of the park. 
Its effect is to vest in the United States, as soon as 
the bill passes both Houses and is signed by the Presi- 
dent, title to all lands within the park boundaries which 
are owned or operated by the four major lumber com- 
panies concerned, to all other tracts of 50 acres or 
more, and to tracts of less than 50 acres which are 
utilized primarily for nmresidential and nonagricultural 
purposes. 6/ 


Senator Jackson further explained the provision as follows: 


. The emergency related to the cutting of these 
precious trees which could take place wen after we 
had passed a regular park authorization bill, because 
title to the lands involved would not have vested in the 
United States. 


It was because of this emergency that the 
conferees unanimously agreed there should be a 
legislative taking, placing title immediately in the 
hands of the Federal Government so that the present 
owners could not continue to cut down trees in the area 
which is to be designated as the Redwood National 
Park. 7/ 


Although the motivating reasons for seeking some new method 
of land acquisition to immediately prevent cutting of trees and to avoid 
the delays and costly price escalations experienced under other prior 
park land programs, were clear and understandable, the new device 
of direct legislative taking had received little prior study. Its inser- 
tion in the Redweed National Park legislation by the Conference 
Committee was itself unique, in that neither the House nor Senate 
Interior Committee had reported such a provision and it had not been 


_6/ The Department of the Interior supported this approach in its 
report of May ll, 1968,to the House Committee, and Secretary Udall 
testified in its support before the House Committee in May, 1968. 
7/ 114 Cong. Rec. 11047 (1968). . 
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included in the bills as originally passed by the House and Senate. 
Differences in the acquisition program proposed by the House and 
Senate versions provided the basis for Conference Committee consider- 
Nation of the subject. The completely new approach of a direct legisla- 
tive taking adopted by the Conference Committee was accepted by 
Nsubstantial votes in the Senate and House in the waning days of the 

90th Congress and signed by the President on October 2, 1968. 


| Many of the issues and problems incurred by the direct 
\legislative taking provision appear only when the statutory language 
jis viewed in perspective of the particular circumstances involving 
ithe lands designated as taken. 


i Section 3(b)(1) of the Act vested title immediately in the 
United States to approximately 28,000 acres of privately-owned land 
‘deemed necessary for the park. It provided as follows: 


Effective on the date of enactment of this 

Act, there is hereby vested in the United States ail 
right, title and interest in, and the right to immed- 
iate possession of, all real property within the park 
boundaries designated in maps except real property 
owned by the State of California or a political sub- 
division thereof and except as provided in paragraph 
(3) of this subsection. 


\Subparagraph (3) excepts ownership of fifty acres of land or less which 
ljare held or occupied primarily for nonresidential or nonagricultural 
\jpurposes. 


There appears to be little substantial question but that the 

\idirect legislative taking provision of the Redwood Park Act isa 

unique method of land acquisition. The Solicitor of the Department of 
ithe Interior in a letter to Chairman Jackson of the Senate Interior 
(Committee dated September 18, 1968, after the Conference Report, 
jargued that there was precedent for such a taking. Analysis of the 
‘five statutes, 8/ relied upon by the Solicitor, however, reveals that 
‘none have language similar to the Redwood Act and all related 

ito water resource projects on Indian lands wherein the United States, 
feither as trustee or otherwise, held some interest in the lands affected. 


(8/ Act of May 9, 1924, 43 Stat. 117; Act of March 14, 1940, 54 Stat. 
149; Act of July 30, 1941, 55 Stat. 612; Act of October 3, 1962, 76 
‘Stat. 698; Act of October 3, 1962, 76 Stat. 704. 
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In all but one instance condemnation proceedings were authorized if 
there was no agreement on price. Certainly for privately-held lands, | 
the Redwood Act's legislative taking provision presented a fundamentally) 
new method of land acquisition in support of traditional land manage- 
ment programs. 


The debate indicated, however, that the technique could be used 
for future land acquisitions: 


Mr. MANSFIELD: Does the Interior Committee 
contemplate that this procedure will be used in subse- 
quent establishment of national parks, recreational areas, 
wildlife refuges, and other condemnations for manage- 
ment by the Department of the Interior. 9/ 


After some debate, Chairman Jackson replied: 


Mr. JACKSON: It is not intended in this 
particular situation to make the provisions of this 
bill universally applicable. This legislation relates 
only to this emergency problem. We will have to. 
meet future emergencies as they arise, and deter- 
mine what remedy is best. 10/ 


A number of problems, not readily apparent from the statute's 
language, have developed in the practical operation of the act. First, 
the statute gives the United States no authority to initiate condemnation 
proceedings in the absence of a voluntary agreement as to compensa- 
tion. The only remedy authorized by the act is on behalf of the land- 
owner who may file suit against the United States in the Court of Claims 
for just compensation. But sincethe act requires the United States to 
pay interest at 6 percent from the date of enactment of the legislation, 
the Government has no procedural method whereby it can halt the 
accumulation of interest in the event the landowner does not file suit 
in the Court of Claims. 


Second, the precise lands taken by the statute may be difficult 
to ascertain in given instances. The statute referred to certain maps 
on file with the National Park Service and with appropriate officers of 
the California counties in which the lands lie. Completely absent are 


Oy 114 Cong. Rec. 27583 (1968). 
10/ 114 Cong. Rec. 27584 (1968). 
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_ the precise legal descriptions of the particular lands taken as provided 

__ in a normal acquisition by purchase or condemnation. Complicating 

: the matter is the exception in subsection 3(b)(3) for agricultural acreages 

_ of 50 acres or less. Precise determination as to whether a particular 

: tract of lands falls within the exemption and thus was not taken presents 

| obvious difficulties in the absence of the traditional acquisition pro- 
cedures, i.e., a deed or condemnation complaint, for clear ascertain- 

| ment of the respective ownerships. 

| Third, other problems have arisen involving lands not within the 
exempt category. For example: (1) One tract, No. 07-112, was owned 

by the Pacific Power and Light Company and was used as the site for a 

_ small transformer substation serving the surrounding area. With com- 

plete title of the tract in the United States, the company no longer had 

| 


the right to continue utilizing the tract; however, the prospect of cutting 

‘off electrical service to the area served was unthinkable. The company 
was not interested in operating the substation under the uncertainty of 

a ''special use permit''. The Park Service solved the problem by 

_ entering into an agreement with the company which, in essence, 

permitted the company to retain use of the tract so long as necessary for 
public utility purposes and which specified that the company would vacate 

|| when it no longer needed the premises. The company did not have to 

\ pay for this privilege. (2) Tract 07-101 contained a privately-owned small, 
|| highly-skilled woodworking shop. Though the operation of this shop did 

\| not appear to pose any serious obstacle to the development of the park 

|| plans, it would have resulted in considerable disruption to the owner's 

|| business operations, with consequent serious financial loss to him that 

|) would not have been reimburseable as part of the just compensation for 

|’ the taking. The owner and governmental interest were both protected 

|| by a settlement agreement for the value of the property and a special 

f use permit to allow the owner to operate for 5 years until he could relocate. 


| The problems outlined above were adequately resolved. There is 


/no assurance, however, that these solutions could be suited to other 
cases. If the agreements had not been satisfactory to the plot owners, 
|) substantial compensation would be required for such properties which 
\)would have no benefit to the Government for park purposes, but whose 
|;continued operation would be either beneficial, or even essential, to the 
))public interest. All of the particular problems of land acquisition 
cannot reasonably be anticipated by legislation; however, the experience 
jacquired from the operation of this Act has prompted the Park Service 
jto suggest a solution that would eliminate some of the problems. The 
'Park Service suggestes that any subsequent statutes providing for 
‘legislative taking should contain a provision permitting total or partial 
revestments of tracts or of partial interests therein so as to provide 
\Mlexibility for owners having special problems. 11/ 


yy Letter of January 28, 1970 from Mr. Edward A. Hummel, Assistant 
Director, NPS, to Mr. Jerome C. Muys, Assistant General Counsel, PLLRC. 
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Another feature of the Redwood Act arousing some criticism is 
the provision vesting exclusive jurisdiction in the United States Court 
of Claims to determine the value of property taken. 12/ During the 
debate, Senator Morse questioned the lack of jurisdiction in Federal 
District Courts and jury trials: 


Mr. MORSE ees * o* 


Senators from public land States 
know that condemnation procedures, including 
a local jury trial, are extremely important 
considerations to our residents. 


For this removal of a proceeding from 
the local district court to an administrative 
court to become a precedent and eventually a 
common practice in Federal condemnation cases 
would be a real calamity for the western public 
land states. 13/ ; 


Senator Jackson explained the rationale behind the limitation to the 
Court of Claims as follows: 


If we go through the jury process, we run 
into the problem of one jury awarding one amount 
for property and another jury another amount for 
property which is similar. This lack of any kind 
of uniformity in the judgments that would be ren- 
dered by juries, is not fair to the former property 
owners and was an additional factor in our deter- 
mination. 14/ 


The Conference Committee was apparently aware of the problem posed 
by requiring all actions for compensation to be filed in the Court of 
Claims. Its suggested remedy lay in the practice of that court to have 
Commissioners hold hearings in the field for the convenience of the partie 


The conference committee has been informed 
that it is the normal practice of the Court of Claims 
to appoint commissioners to take testimony at the 


12/ Section 3(b)(2); 16U.S.C. § 79(c)(2). See Wiener, Norman J. and | 
Rogers. J. P. Legislative Taking - A New Departure in Private Acquisiti 
of Private Lands" II Nat. Resources Lawyer 375 (Nov. 1969). 

13/ 114 Cong. Rec. 27157 (1968). 

14/ 114 Cong. Rec. 27585 (1968). 
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place or places most convenient to the plaintiff or 
plaintiffs. The conference committee hopes that the 
court would follow this practice in connection with 

and litigation which may arise by reason of the appli- 
cation of section 3(b) and that the Court would make 
every effort to minimize delay and avoid inconvenience 
or added expenses to the former property owners. 15/ 


It would appear that the act's provision for a legislative taking alone 
would be consistent with suits in the Court of Claims by property 

| owners for compensation. The District Courts have never exercised 
| jurisdiction over such causes of action. Only where condemnation 
is initiated by the United States have the suits been filed in the 

| district courts. 


In summary, while the direct legislative taking procedures of 
the Redwood Act armed Congress with a new technique for immediate 
| acquisition of lands for a park project, many problems and unresolved 
_issues remain in its use in any given instance. And Congress itself 
clearly considered its use in the Redwood Act justified only by the 
exceptional emergency situation there involved of the necessity to 
save the irreplaceable redwood trees from the axe for the purposes 
of the park. 


-15/ 114 Cong. Rec. 27579 (1968). 
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N. Case Study No. 14. 


Flowage Easements and Accurate Cost Allocation, the 
Medium of Reducing the Expenses Borne by the Government for Federal 
Reservoir Land Acquisition. 


The General Accounting Office (GAO) focused on two deficiencies 
in the current Corps of Engineers' procedures for acquiring reservoir 
lands which, if remedied, would reduce the expenses of acquisition. 
Briefly the deficiencies are (1) fees are being acquired where flowage 
easements would suffice; and (2) adoption by the Corps of the suggested | 
generally accepted accounting system would separate out that portion of | 
costs incurred in acquiring lands for reservoir sites which are not 
needed for water control purposes but rather serve fish and wildlife 
enhancement purposes and which are therefore subject to a cost-sharing 
arrangement with nonfederal sources provided for in the Federal Water 
Project Recreation Act, 1/thereby reducing the over-all expense to the 
government for reservoir land acquisition. 


The GAO with respect to fiscal 1968 acquisitions estimated that 
in the acquisition of about 40,000 acres at an approximate cost of $8 
million, there was an excess additional cost of about $2.7 million, or 
33.75% of the cost was excessive in terms of water control purposes. 
This estimate was broken down by stating that rights in certain acreages | 
of the 40,000 acres under study were necessary for water control purpose) 
About 21,000 acres of the fee lands acquired were deemed necessary. 
Of the remaining 18,900 acres, easements were deemed sufficient for 
about 11,500 acres, and no interest in the remaining 7,400 acres was 
deemed necessary. Stated in approximate percentages, 52.75% of the fee| 
title acquired was deemed necessary and the remaining acquired fee 
of 47.25% was considered excessive for water control purposes. Of 
this 47.25%, more than one-half, or 28.75% of total fee acquisition, were 
considered to be acreage wherein easements would have sufficed. The 
leftover 7,400 acres, 18.50% of the total, was deemed to have been a 
totally unrelated purchase for purposes of water control. There was no 
apportionment of the $2.7 million excess to the 11,500 or 7,400 acresgaay 
Real estate personnel at the Corps districts involved were in general 
agreement that the GAO estimates were reasonable. 


17 16U.S.G. § 661 (1964). 
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| The excess fee acquisition is largely the product of application 

| of divergent standards by the GAO and the Corps. The GAO standard 

| limits the acquisition of fee acreage by using an ''at least 300 feet 

I horizontally from the top of the normal pool, whichever is greater"' 

l basis in addition to the top of the flood pool plus freeboard boundary. 

| Thus, the GAO standard limits the acquisition of fee acreage below 

|| that of the Corps standard. The Corps considers as joint-use lands those 
|’ lands between the five-year frequency flood level and the top of the 

1 flood pool plus freeboard and does not determine these costs separately. 


I The General Accounting Office (GAO) determined that in land 

|| acquisitions for reservoir projects, the Corps of Engineers does not 
separate from the total acquisition cost the cost of flowage easements 

| caused by the joint use of the lands, that is for the use of water control 

| and for fish and wildlife enhancement. The GAO believes the Corps. 

| should designate those funds in excess of the minimum amount necessary 
| for the water project itself as a cost of promoting the Fish and Wildlife 

) Coordination Act. 2/ The GAO believes this would be in accord with 

| a purpose of the Act, namely, Congress’ desire to retain full control 

| "of any costs incurred for fish and wildlife conservation purposes." 3/ 


The difference of opinion centers about the interpretation of the 

| Act. It is the Army's position that it is not required to separate those 
‘fee acquisition costs of reservoir projects useful for both water control 
| purposes and fish and wildlife purposes. This belief is founded on the 
_joint-use of such lands and the inseparability of these uses. On the 

| other hand the GAO is interested in seeing those costs associated with 

| fish and wildlife purposes designated as such to allow more precise 
fund control and the benefits from cost-sharing and waste elimination. 

| The cost-saving provision is inapplicable to reservoir project costs but 
| is applicable to fish and wildlife purposes costs. The GAO in accord 

| with generally accepted accounting theory, therefore, desires that the 

| Corps adopt an accounting system which will allocate those reservoir 

| project costs expended in furtherance of related fish and wildlife 
purposes to such interests to permit cost sharing with nonfederal interests. 


Hearings in 1965 on Senate Bill 1229 before the Committee on 
| Interior and Insular Affairs, U. S. Senate, on the proposed Federal 
“Water Project Recreation Act, yielded this comment by the Deputy 

Director of the Bureau of the Budget: 


e/ id. 
| S. Rep. No. 1981, 85th Cong., 2d Sess.; Review of Policies 
and Practices for Acquiring Land for Reservoir Projects, B-118634, p. 16. 
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Joint costs include the cost of the dam; for example, 

to the extent it is common to all project purposes. 

The Federal Government will also bear up to one- 

half of the separable costs of these purposes. Non- 
Federal public interests would pay or reimburse the 
Federal Government for the remaining separable 
costs. Separable costs include, for example, the costs 
of picnic tables, boat-launching ramps, land, roads, 
and other specific items for recreation and fish and 
wildlife enhancement. 


We firmly believe it is appropriate to obtain cost 
sharing on project features expressly for recreation 
and fish and wildlife enhancement. Under this 
approach, the extent to which non-Federal interests 
are willing to participate will be an important factor 
in developing an appropriate recreation and fish and 


wildlife plan for each project. S. 1229 would require 
some cost sharing at all projects where recreation 
and fish and wildlife are specifically included as 
project purposes. 


This study illustrates a constructive attempt by the Government 
to reduce federal expenditures by (1) not acquiring interests in excess 
of minimum needs, and (2) by insuring that where applicable non- 
federal interests assume their 1/2 share of necessary costs. 
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O. Case Study No. 15. 
Exchange Under Point Reyes Act, Relationship to the BLM. 


By regulation, sy authority to classify lands under its jurisdiction 
rests with the Bureau of Land Management. However, with respect to 
lands under Bureau jurisdiction which the Park Service has been per- 
mitted by statute to select for exchange purposes, for example the Point 
Reyes Act, the Service has undertaken investigations of the selected 
lands and made classification reports. Such a classification investiga- 
tion was undertaken with respect to lands in Elko County, Nevada, 2/ 
selected for Point Reyes exchange. The Service made a favorable | 
classification report, but had no authority to implement the suggested 
classification. The Bureau could have approved and by so doing 
implemented the suggested classification of the lands; however, in the 
case of the Elko lands, the Bureau did not approve the Service's classi- 
fication but rather it decided to conduct further proceedings in aid of 
classification. oy To this end the Bureau on December 15, 1969, announced 
that it would hold a public meeting on the pending proposals to exchange 
the public lands in Elko County for private lands within the Point Reyes 
National Seashore. This meeting was held at Elko on January 21, 1970. 


The Elko meeting is an excellent vehicle for tracing the preliminary 
steps followed by the Bureau towards its goal, -- classification of certain 
lands. Although the meeting was addressed to classification of public 
lands ''principally for Point Reyes exchange'', 4/ the Bureau's concern 
transcended the mere exchange aspect and embraced the entirety of the 
Bureau's primary effort to classify. 5/ On this point, the representative 
of the Service made it clear that the interest of the NPS was only in 
exchanging private lands within the bounds of the Point Reyes National 


1/ 43 C.F.R. §2410.0-4 (1969). 

2/ NPS Staff Report on ''Classification of Public Lands, Elko County 
Nevada'' re ''Proposed Point Reyes Exchange, Act of September 13,1962." 
3/ Although the meeting was addressed to a discussion of classification 
of public lands ''principally for Point Reyes exchange", the Bureau was 
concerned with the ''BLM's total planning effort'' not merely classification 
for the Point Reyes exchanges. See Minutes of the Meeting of January 21, 
1970, Elko County, Nevada 5,8. 

4/ Us Yeats Wella 

By ereidicat:8) 27% 


Seashore for government lands ''that are surplus to the needs of the 
Federal Government, or to the public" and that this selection as a 
basis for exchange purposes depends upon classification, screening 
and determination "that the best use for these lands are. . .private 
ownership. . .'' 6/ 


The meeting particularly demonstrates the importance the 
Bureau placed on eliciting information from private citizens, and 
private, local, county and state agencies or organizations, relating 
to guidelines, priorities for use, identification of needs, disruption 
of local interest which might result from exchange and other pertinent © 
information which would aid the Bureau in properly classifying the 
land for retention or disposition. 7/ Both present uses, for example, 
recreation, mining, access, and wildlife, and potential uses of the 
lands including identification of areas needed for local community 
growth were solicited. 8/ 


The Bureau's representative indicated that its classification 
efforts relating to Elko County lands had been hampered by strong local 
opposition to planning and classification efforts. He concluded that: 


as a result, we do not today, have a basic 
rationale for decision making with respect 
to specific land areas, and it is in this 
regard that we need your views and 
recommendations. 9/ 


Without input from the private interests and the county commissioners, 
the classification process cannot be totally successful. 


To assure the widest possible attendance at the meeting, for three: 
months prior to it, brochures, press releases, and information sheets 
were directed to a wide mailing list and newspaper adds, radio, press 
and TV coverage were employed for the purpose of inviting full public 
participation. 


The Bureau's representatives made it clear that the information 
received from these meetings would be given meaningful use. The Bur- 
eau stated that although parties had proposed that they be permitted to 
select certain Elko lands in exchange for their acreage in Point Reyes, 
no applications for exchange had been filed, and whether such applications 
would be entertained was largely dependent upon the results of this 
local assisted classification effort. 11/ 


6/ Id. at 17-18. 

qf Ie tal 8 

8/ Id. at 8. 

sy Id. at 9. 

10/ Id. at 14-15. 
Win 


Td, ate5-10, Burges 


Further, it was stressed that public hearings would be held 

|) in the future on the specific classification proposals developed for 

| these Elko lands. And it was pointed out that even final classification 
ih and identification of land for exchange can be reversed right up to the 
|. time of patent ''if public values can be identified that may have been 
overlooked earlier in the planning and classification process." 12/ 


| The points raised at the meeting marked deficiencies in the 

| classification procedures followed in the county prior to the meeting, 
and revealed the concerns of the local citizenry with respect. to the 

|, impact of the exchange proposal on their area. The following outline 
| sets forth these points. 


Minerals. 


1. The last geologic map of Elko County, published in 1957, 
| is outdated for the purposes of evaluating the mineral potential of the 
‘land. An up-to-date map is currently being prepared by Geological 
| Survey and no final classification action should be taken until this 


| 
| 
i 
| 
A 
nt 


2. To assure equal valuation exchange, the mineral potential 


|| thorough examination. 14/ 


Water rights : 


A company having the water rights for agricultural use in an area 


|/ownership might be subdivided and a competing use asserted for water 
|| rights which are already fully appropriated, thereby resulting in court 
|| proceedings to establish priorities. 15/ 


Local transfers. 


| The speakers were concerned that the Nevada lands would go to 
|;outsiders. They were assured that the bulk of the transfers would be 
| to Nevada citizens. 16/ hfact, many citizens, particularly ranchers, 
who had been unable to increase their land holdings under section 8, 
‘homestead and other procedures had bought Point Reyes land for the 
‘express purpose of utilizing it to increase their Nevada land base. 17/ 


127 Id. at 14. 

113/ Id. at 40. Exhibits 11,13,41,48. 
14/14. 

m>/ Id. at 63. 

26/ Id. at 70,72. 

\17/ Id. at 39-40, 47-50, 56. 

| sae =aAcw e 


Wildlife, recreation purposes. 


1. The speakers feared loss of thousands of acres of public 
land that support deer, chukar, sage grouse, antelope, partridge and | 
recreational purposes. 18/ 


2. Proposed exchanges would surround the Bumboldt National 
Forest with a barrier of private holdings, thereby limiting access toit. 1/ | 


3, The need for close cooperation with Nevada Fish & Game and 
Division of Parks on identifying proposed exchange areas was stressed. Z 


Sites of archeological value. 


Local and state archeological organizations cited the recent 
findings relating to the archeological potential of lands suggested for . 
exchange. These organizations pointed out that the Bureau has no : 
trained archeological personnel in its employ and therefore could not 
and cannot have already conducted the level of examination necessary tog 
identify the areas of particular archeological value. 21/ 


General guidelines suggested. 


1. Establish maximum acres to be exchangedandminimum ap- 
praisal values. This suggestion was prompted (a) by an estimate that 
the ratio of exchange would be at least 94 acres of Nevada land for each © 
acre of California land ; and (b) by the concern that the requirement 7 
of equal valuation is subverted by speculation which has drastically 
escalated the market value of the Point Reyes lands. 22/ 


2. Appropriate money to buy the Point Reyes land instead of | 
utilizing the exchange process. : 
3. Object to establishment of precedent whereby public lands of © 
one state can be used as basis to satisfy the land needs of another 
state. 23/ Before such a course can be followed, it was urged that 
there should be an ascertainment of whether the land exchange needs can 
be satisfied internally, 24/ It was further suggested that if exchange acro 
state lines is necessary the base land state should be given first priorit 
in exchanging public lands within its boundaries to satisfy its need to acqu 


18/ Id. at 45-46, Exhibits 18,25. 

19/ Exhibit 25. 

20/° Exhibit 9, 

21/ Exhibits 39,50. 

22/ Id. at 22; Exhibits 20,26,45,47. 

23/ Exhibit 25. 

24/ Id. at 30; Exhibit 10,18,20,25,45,47. 
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t) private open space lands. 26/ 


r 4. Overall, orderly, systematic classification was urged as 

\ a precedent for all exchanges. 27/ It was the speakers' opinion that 

I) hitherto classification had been pi piecemeal without adequate considera- 
l! tion of the impact of the exchange on the adjacent public or private 

| tracts. 28/ 


5. Provision should be made for adequate access to recreational 
| and other facilities. 29/ 


ie 6. Exchanges should be held in abeyance until an inventory of 
I the public lands in Nevada has been completed and a determination 

| made of the long range needs for public lands by the federal, state, 
! local agencies and users. 30/ Specifically, it was requested that 

Vi exchanges be held up until the county with the assistance of the 

| Department of Housing and Urban Development has completed a 

| comprehensive land use plan for the county which was scheduled for 
| completion in November of 1970. 31/ 


26/ Exhibit 10. 

27/. Exhibit 10. 
| 28/ Id. at 73-74; Exhibits 18,23,26,47. 
| 29/ Exhibits 9,26. 
1 30/ Id. at 28-29, Exhibits 9,23,25. 

Ty ee 
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IV. PROBLEM AREAS 


The detailed analysis of the existing federal system for 
land acquisitions and exchanges undertaken in Part Il together 
with the review of certain selected case studies in Part III has 
revealed a number of problems. These problems fall into three 
broad general areas: (1) the proper role of Congress, the 
Agencies and the States re land acquisition and exchanges by the 
Federal Government; (2) the lack of uniformity and guidelines 
in the acquisition and exchange authorities exercised by the 
Agencies; and (3) the problems concerning techniques and pro- 
cedures for effectuating acquisitions and exchanges to meet such 
matters as escalating land costs, and fair protection to individual 
property rights. 


A. Problems Relating to the Proper Role of Congress, 
the Agencies and the States re Land Acquisition and 


Exchanges by the Federal Government. 


A fundamental problem which runs through the entire area 
of land acquisitions and exchanges is that of the proper distribution 
of authority between Congress and the particular administrative 
agency on the one hand and between the agency and any state au- 
thority on the other hand. 


1. The role of Congress vis-a-vis delegation 
to agencies. 


While the law is well settled that there can be no executive 
acquisition or exchange of land without authorization from Congress, 
the issue of the nature and extent of Congressional involvement in ; 
the acquisition process appears to have been given little uniform 
consideration over the years. Many of the various techniques here- ~ 
tofore employed by Congress laveoccasioned certain problems. j 


a. Direct legislative takings. 
Congress has on rare occasion, the most singular being 
the Act to establish the Redwood National Park in 1968, 1/ itself 


taken the land required for a federal project by a direct legislative 


1/ See pp. 102-110 supra. 
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taking. In that instance while the Secretary of the Interior 

was left to work out certain details of compensation and could 
authorize the dispossessed land owners other lands in exchange 
therefor, the fee title interest in the private lands desired for 
the park were taken as of the date of the Act. Case Study No. 
13 treats in detail the difficult problems that can and did arise 
in such direct action. 2/ Congress justified its action on the 
necessity to prevent the loss of irreplaceable redwood trees 
and to prevent the threat of serious price escalation. The 
legislative history reveals, however, that Congress considered 
such a direct legislative taking an extreme measure to be used 
only under exceptional circumstances. Accordingly, for the 
great bulk of acquisitions required by the Federal Government, 
direct legislative takings normally would not be considered as 
within the realm of Congressional action. 


b. Express designation of lands to be acquired 
versus delegation of broad general authority. 


The more typical problem in the exercise of Congressional 
authority over land acquisitions and exchanges involves the extent 
to which Congress should specify the nonfederal lands which it 
deems should be in federal ownership. In the past, Congress 
has enacted statutes covering a wide range of situations. 


At one end of the spectrum are statutes designating the 
lands to be acquired. The most notable example here are situations 
involving lands for the national park system, where Congress 
generally has designated the precise lands to be acquired for the 
park area in the legislation by reference to certain specific maps. 
Within the area shown on the maps, the Secretary of the Interior 
through the Park Service, is given authority to acquire the lands, 
Typical of such legislation are the Acts to establish the Point Reyes 
National Seashore and the Fire Island National Seashore. oy 


2/ See pp. 415-421 supra. 
3/ See pp. 80-87 supra. 


ae aod 


But while the lands to be acquired for the park area 
are designated, Congress usually has not seen fit to specifically 
designate the other federal lands that might be selected should 
an exchange be used for their acquisition, except in rare occa- 
sions. Thus, when the private lands within the park area are 
obtained by means of an exchange with other federal lands, the 
selection of those federal lands is left to the administrative 
discretion of the Executive. If exchanges are to be used, this 
element of flexibility is probably required in order to be able 
to have a variety of land possibilities available as an inducement 
for selection by the private land owner in the park area. But 
even here, Congress on occasion has specifically designated the 
federal lands to be exchanged for the desired nenfederal lands. 
The Act to authorize the exchange of lands at Acadia National 
Park, 1966, specifically designated the federal lands within 
the park to be exchanged for certain nonfederal lands to be 
included therein. 4/ A related instance is that of the Redwood 
Act where Cong ress expressly provided that federal lands in 
the Northern Redwood Purchase Unit could be exchanged for non- 
federal lands within the park boundaries. 5/ 


At the other end of the spectrum from specific Congres- 
sional designation of lands to be acquired, are instances where 
Congress has delegated discretion to the agencies to acquire 
lands within a broad area for a general purpose. Section 8 of 
the Taylor Grazing Act authorizing exchanges of land subject to 
the jurisdiction of the BLM has been construed by the Department 
of the Interior as authorizing acquisition of private lands for any 
purpose deemed appropriate by the Secretary in furtherance of 
any federal use of the lands. 6/ The General Exchange Act of 

1922 7/ delegates complete authority to the Secretary of Agriculture 
to effect exchanges of public lands within the rather broad areas 
set forth in the statute. 8/ The Exchange Act of 1962, 9/ which 


ay) See pp. 107-110 supra. 
6/ See pp. 18-20 supra. 
7/ See pp. 203-05 supra. 


8/ The statute as enacted required the discretionary review of 
both the Secretary of the Interior and the Secretary of Agriculture. 
The role of the former was transferred to the Secretary of Agri- 
culture in 1960. 


9/ See p. 226 supra. 
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PREM IE ee side 


| affects acquired national forest lands not otherwise covered by 
jstatute also delegates virtually unlimited authority to the Secre- 
‘tary of Agriculture. 


The advantages and problems of the diverse techniques 

of express Congressional designation of lands as against a 
general delegation of authority appear clear. Designation of 

| the lands to be acquired by Congress would have the benefit of 
resolving any controversy over the need for the acquisition of 

i;the particular properties. Apparently Congress has deemed 
matters such as establishment of the park system to be of such 

|) importance as to warrant specific designation by it for the lands 

|| to be acquired. The undertaking of such Congressional considera- 
(tion in this and in other cases clearly does not rest on the nature 
jof the interest taken from the private owners; acquisition of their 
property affects them uniformly regardless of the federal purpose 
'\for which the land is desired. The obvious problem of any require- 
iment for Congressional designation of lands to be acquired is the 
|\legislative burden imposed. To require specific statutory enact- 
iments to effect each individual acquisition would be time consuming 
land expensive. 


q 


c. Prior delegations of agencies! acquisition 
authority still tied to historic missions not 
relevant to current programs. 


Another problem area arises in the delegation by Congress 
hof acquisition authority to certain agencies by past enactments 
lwwhich delineate the scope of acquisition authority in terms of cer- 
tain purchases that are no longer relevant to the agency's current 
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programs. The agencies have expanded their operations under 
the prior statutory authority into areas and programs not within 
the meaning and intent of the original statutory authorization. 


A major example of this type of problem is the Weeks 
Act of 1911, 10/ The Act specifies that lands acquired thereunder 
must be necessary ''to the regulation of the flow of navigable 
streams or for the production of timber." These criteria appear 
to set fairly firm guidelines to which the Secretary must adhere. 
The statistics of Weeks Act acquisitions by the Forest Service in 
recent years reveal, however, that most of the purchasethere- 
under are for recreation‘areas, An example of such an acquisition 
was the Sylvania Club purchase by the Forest Service in 1966, dis- | 
cussed in Case Study No. 12. 11/ The Weeks Act was used as ‘| 
acquisition authority for the:purchase of 18,000 acres of virgin 
land and lakes in Michigan on the Wisconsin border for the clear 
purpose of establishing a unique recreation area. The lakes in- 
volved were isolated and there was no evidence of any need for the 
property to help regulate the flow of navigable streams or for the ‘ 
production of timber. The Forest Service's plan for the area . 
stressed retention of its virgin condition for outdoor recreation =| 
benefits to the public. Apparently the guidelines set forth in the 
Weeks Act are dated and therefore virtually ignored (despite the 
use of boilerplate language to give the appearances of conformance), 12 


Another example is Section 8 of the Taylor Grazing Act, the 
basic acquisition authority of the Bureau of Land Management relating | 
to the 473 million acres of public lands under its jurisdiction. Section 
8 authorizes only exchanges of lands and provides no direct acquisition 
authority to the Secretary. This provision was consistent with its 
basic purpose to provide a tool to the Bureau for the management 
and development of the public grazing lands. A contemporaneous 
administrative construction of the act when passed in 1934 followed the! 


10/ See pp. 234-240 supra. 


11/ See pp. 405-414 supra. 


12/ The Attorney General in 1939 held that the National Forest 
Reservation Commission is not authorized to approve purchases 
under the Weeks Act solely because lands are valuable for recrea- 
tional purposes or because federal control is deemed desirable 

or advisable for recreational uses. 39 Op. Att'y Gen. 369 (1939). 
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apparent legislative intent that the act authorized exchanges 
only when they would benefit the public interests which are 
enunciated in the Taylor Grazing Act and served thereby. 
Twenty years later this administrative construction was reversed 
by the Department in support of a view that the act permits any 
exchange which the Secretary of the Interior deems necessary 
for the administration of the public lands without limitation to 
the purposes of the Taylor Act. 13/ Clearly, however, the 
restrictive type of acquisition authority granted to the Secretary 
under Section 8, without authority for direct acquisitions, is 
inadequate for the broad administrative purposes for which the 
Department now uses the act. 


d. The delegation of review authority over 
agency acquisitions to special commissions. 


In two acts, the Weeks Act of 1911 and the Migratory Bird 
Conservation Commission Act of 1929, Congress established 
an independent Commission to pass on and review acquisitions 
by the Forest Service and what is now the Bureau of Sport 
Fisheries and Wildlife. The Commissions in both instances are 
similar in makeup. The Forest Reserve Commission consists 
of the Secretary of the Army (or as an alternate the Chief of 
Engineers), the Secretary of the Interior, the Secretary of Agri- 
culture, two members of the Senate and two members of the 
House of Representatives. The Migratory Bird Conservation 
Commission is similarly composed except that the Secretary of 
Transportation sits instead of the Secretary of the Army. The 
Migratory Bird Commission does have as ''Ex-Official Members" 
the ranking officer of the state department administering its game 
laws, or his authorized representative, for consideration of an 
area in a particular state, but such persons have no official status 
on the Commission. 


The study has revealed, however, that the review of the 
Commissions is often considered prefunctory by the administering 
agencies. Examination of the procedures utilized by the National 


Forest Reserve Commission would indicate that perhaps it does not 


13/ See pp. 18-20 supra. 
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fulfill its review function as Congress had at first anticipated. 

For example, the NF RC may.act by unassembled meeting 

which means that the particular case file is sent to each member 

of the NFRC and if no objection is received within two weeks, 13a/ this 
is deemed to constitute approval. Further, the NF RC meets only 
four times a year at which time it is expected to act upon . 

rather voluminous files. Its members all hold other designated 

jobs which require their full.time and attention. Review of the 
minutes of such meetings would seem to indicate that the questions 
raised about the recommended tracts generally are not too searching 
and instances where approval has been denied are rare. It would 
appear further that the Forest Service proceeds with its acquisition 
programs with little concern about an adverse ruling by the Com- 
mission. Inthe Sylvania Tract acquisition, the Forest Service 

had already programmed the funds for acquisition in the President's 
budget and appeared in support thereof before the Appropriations 
Committees, prior to the time that the matter had been presented 

to the NFRC. 14/ 


In general, the Migratory Bird Conservation Commission 
(MBCC) is faced with similar limitations. The timing of obtaining 
the Commission's approval for particular acquisition have raised 
problems. For example, in Case Study No. 7, the Bureau of Sport 
Fisheries and Wildlife had sought for many years to obtain a 40 
acre tract of private land within the Noxubee Wildlife Refuge, 
Mississippi, which had been used by trespassing hunters as a base 
of operations. 15/ The Bureau obtained approval for an acquisition 
at a certain price but the owner did not consent to sell until subse- 
quently, at which time the value of the property had gone up. The 
Bureau was therefore unable to offer the new asking price to obtain 
the lands quickly, in the absence of approval by the MBCC. The 
Bureau was quite undaunted, however, because it acquired the land 
through a third party exchange which it arranged with a local lumber 
company, whereby the company purchased the land in return for the 
right to cut timber of Bureau lands under the Act of June 15, 1935. 


The Noxubee case study poses another issue as to adequacy 
of the review provided for under the act authorizing the MBCC. 
Should not such Commissions also review proposed exchanges by 
the agencies, rather than just direct acquisitions? If in fact the 


orem 


13a/ Six weeks'when Congress is not in session. 
“4 


14/ -See’Gase Study No. 12, pp.405-14 supra. 


15/ See Case Study No. 7, pp. 379-82 supra. 
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MBCC disapproved any acquisition of the 40 acres involved at 
more than a certain price, then should the agency be permitted 
to effectuate an exchange to acquire the property based on giving 
up federal properties (in that case timber) based on a value in 
excess of that set by the Commission? Since exchanges can be 
used to accomplish the same result as direct acquisition, the 
exception of this broad area presents a gap in the effectiveness 
of the Commission's review authority. 


2. The role of state approval or consent 


to federal land acquisitions. 


The treatment of the question of state consent or approval 
to acquisitions of land has received irregular considetation in-prior 
statutes. In general, where Congress itself designates the lands 
to be taken for a particular project, for instance in the statutes 
authorizing the establishment of additions to the park system, no 
such consent, approval or reference to state or local authorities 
has been included. No need for such approval or consent would 
appear where Congress, in which each of the states is represented, 
considers the matter and determines that certain specific lands 
are required for a federal project. The instances wherein state 
approval of acquisition has been found for the most part @re in 
direct acquisition statutes where Congress has delegated the 
authority to an agency in rather broad terms. 


The statutes show a wide range of consent provisions. The 
Weeks Act of 1911 authorizing the direct acquisition of lands for use 
by the Department of Agriculture requires the consent of the state 
in which the land lies as a prerequisite to acquisition. In certain 
special acts relating to acquisitions by the Forest Service, Congress 
has required the consent of the local counties in which the landa lie. 
An example here is the Department of the Interior Appropriation 
Act for Fiscal Year 1966 which provided funding for the Forest 
Service under the Land and Water Conservation Fund Act of 1965, 
but restricted any funding made available thereunder to the Forest 
Service for land acquisition upon obtaining the consent of the local 
counties. 16/ The acquisition of lands proposed to be included in 
mig ratory bird refuges under the Migratory Bird Conservation Act 
of 1929 are subject to the legislative approval of the situs State. 


16/ See Case Study No. 12 pp. 405-14 supra. 
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Under the funding provided by the Accelerated Wetlands Acquisi- 
tion Act of 1961, the consent of the Governor of the state or 
appropriate state agency is required. 17/ Finally, there are 
provisions such as those contained in the Endangered Species Act 
of 1966 which provide for voluntary cooperation between the 
federal and state officials but no state consent need be obtained 
as a condition precedent to acquisition. The Act does require 
consultation with the states prior to acquisition or exchange. 
Thus, the various statut ory provisions have ranged froma 
requirement of consent by the state (presumably the Legislature) 
to consent by the Governor or appropriate agency, to consent by 
the local counties, to finally provisions requiring merely coopera- 
tion with state: aml local officials. 


The problems arising from provisions requiring state 
consent in any form, as a condition precedent to any federal 
acquisition, are illustrated in various ways throughout the study. 
In the case of the consent required by the Weeks Act and the Migra- 
tory Bird Conservation Act, many of the states have enacted blanket 
consent statutes to all acquisitions sought by the agencies under 
these acts. Obviously, in this situation, no review is given by the 
states to any particular acquisition and the requirement would appear 
to nve/no functional meaning. 


In other instances, however, the consent provision has 
effectively vetoed federal acquisitions deemed necessary by the 
agencies to effectuate their statutory programs. In1964, Congress 
expressly considered this problem in enacting the 1964 Revenue 
Sharing Amendment to the National Wildlife Refuge System. 18/ Under 
the 1961 Accelerated Wetlands Acquisition Act acquisition of wetlands 
for the preservation of the nesting areas of waterfowl required the 
consent of the Governor of the state. The 1964 Amendment was 
prompted by the refusal of North Dakota, South Dakota and Minnesota 
to agree to acquisitions therein because of the loss of real estate tax 
revenues. Since the area produces 80 percent of the country's duck 
population, Congress deemed action necessary. The resulting 1964 
Revenue Sharing Amendment referred: to acquired wetlands and provide 


17/ See Case Study No. 9, pp. 389-395 supra. 
18/ See Case Study No. 9, pp. 389-395 supra. 
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that the county receive either 25% of the net receipts or 3/4 of 1% 

|jof the adjusted cost, whichever is greater. Apparently, this provision 
was designed to meet the objections of the states involved, as Congress 
lidid not repeal the consent provision of the earlier legislation. 


Another instance of an almost effective veto of a federal ac- 
\quisition involved the Forest Service's purchase of the Sylvania 
\iTract. 19/ The funds for the purchase had been authorized by 

ithe Interior Department Appropriation Act for Fiscal Year 1966 
lion the condition of ebtaining the consent of the local counties. 
\Apparently this provision had been included in many previous 
liappropriations for acquisitions by the Forest Service under the 
Weeks Act. The State of Michigan favored the acquisition, but 

ithe local county wherein the lands were situated refused to consent 
lin the absence of some provision for in lieu tax payments. Private 
Wbills introduced in Congress to make such payments for the county 
were objected to by the Treasury Department as setting a bad 
precedent. Finally, the Forest Service induced the Appropriations 
iCommittees to reappropriate the funds for the acquisition in the 
11967 Appropriation Act without the county consent provision. In the 
face of this legislation the county consented to the acquisition prior 
lito the termination of the initial appropriation authority, but only 
lafter exacting a number of concessions by the Forest Service as 

to voluntary actions it would take to seek to provide compensation 
ito the county for loss of tax revenues. 


See Gase Study No. 12, pp. 405-414 supra. 


~ 439 - 


B. Problems Relating to the Lack of Uniformity and 
Guidelines in the Acquisition and Exchange 


Authorities Exercised by the Agencies. 


The study reveals that acquisitions and exchanges are 
carried out under a myriad of different statutes, enacted at widely 
different times under diverse circumstances with little uniformity 
of authority among the agencies, A basic issue is whether the 
disparities among the agencies with respect to these differences 
are justified. 


Se ee ed cee can 


Ne The range of acquisition authority. 


The existing statutory authority of the agencies differs 
widely in relationship to the type of acquisition authority possessed 
by each. The BLM, which has the most acreage of federal lands 
unde its jurisdiction, has the most limited authority. The Bureau 
may acquire lands by donation or by exchange under Section 8 of 
the Taylor Grazing Act, and may lease private lands for grazing 
purposes under the Pierce Act, but the agency has no‘general 
authority to acquire lands by purchase and condemnation. In view 
of the extended responsibility of the agency under the Classification 
and Multiple Use Act of 1964 for wide ranging management of the 
public lands, the lack of such authority sharply differentiates the 
BLM from the other agencies. The substantial amount of purchased 
acreages by Forest Service, Bureau of Sport Fisheries and Wildlife 
and the National Park Service, in contrast to the negligible 
purchases of the BLM, as shown on Table 1, Appendix I, 
demonstrates the practical effect of the BLM's lack of direct 
acquisition authority. 


The National Park Service's acquisition authority for the 
most part rests in specific statutes wherein Congress has fashioned 
the type of acquisition to the particular problems of the park area 
to be acquired. In most cases, the Park Service is vested witha : 
wide range of acquisition authority, including purchase, condermnation, 
exchange and donation. Noticeably absent until 1968 , however, 
was the authority to lease lands. The reason for this probably stemed 
from the general Park Service policy of acquiring the fee interest 
of lands within park areas. The recént authorization in a number 
of Park Service statutes for less than fee acquisitions for scenic 
easernents was farthered in 1968 by. general authority for options, 
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sales and leasebacks for a new less than fee policy. iIn*terms of its 
total acquisition program as reflected over the last ten years, the 
Park Service has relied primarily upon its direct acquisition 
authority. During the period 1959-1968, the Park Service purchased 
a total of 288, 379 acres and acquired 173,117 acres by exchange. 20/ 
The bulk of the total for exchanges occured in 1959 when 102, 876 
acres were acquired. Since that date, the Park Service has steadily 
| acquired substantially more acreage by purchase rather than by 
exchange. 
2 F : 
ihe Prior to the enactment of the Endangered Species Act of 

_ 1966, the Bureau of Sport Fisheries and Wildlife had limited 
acquisition authority. The Migratory Bird Conservation Act of 
/ 1929, as amended, authorized the Migratory Bird Conservation 

- Commission to purchase or rent lands necessary for the purposes 
of the act or to acquire them by gift, A 1935 amendment authorized 
the Secretary to exchange lands or timber, hay and other products 
on federal lands for private lands within a refuge. This 1935 amend- 
ment.’ was; superseded by the 1966 Endangered Species Act which 
attempted to supply the gaps in the fragmented authorities relating 
to the acquisition, donation, or exchange of interests in lands for 
fish and wildlife purposes. That Act did not,however, supply the 
missing gaps in authority by superseding other provisions of the 
previous legislation, not relating to exchanges, rather it merely 
"supplemented" it, placing reliance upon the previous scattered 
authorities to continue to provide the vehicles for the bulk of the 
acquisition and exchange. The 1966 Act in its supplementary 
operation extended the authority to exchange or acquire lands to 
the entire National Wildlife Refuge System; permitted acquisition 


exchange.of fee interests or interests less than fee; and permitted » eG, 


equalization of values by cash payment. 


| In contrast to the BLM which must rely exclusively on 

| ‘ exchanges, and the Park Service which has made a large but 

Lo diminishing reliance on exchanges, the Bureau of Sport Fisheries 
and Wildlife has undertaken relatively few exchanges during the 
last ten years. It acquired 602,170 acres by purchasé and 

only 32,591 acres by exchange. 21/ Thus exchanges have 


20/ Appendix I, Tables land 2. 
21/ Appendix I, Tables 1 and 2. 
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attributed to only a little over 5 percent of BSF &W's total 
acquisitions during the period. The Bureau has reported no 
"less than fee'' acquisitions during the period. 


The Forest Service's acquisition authorities are contained 
in eight different statutes, enacted at different times and each with 
a different scope. There are five general statutes applicable to 
exchanges, each of different scope and subject to different terms. 
The basic direct acquisition statute is the Weeks Act of 1911, which 
authorizes acquisition ofa fee interest subject tothe reservation of certain ~ 
rights. The Department of Agriculture'Organic Act of 1956 provides the 
Department with general acquisition authority by purchase and 
condemnation, provided that no acquisition may be made thereunder 
unless provision is made therefor in the applicable appropriation 
or other law. A special statute enacted in 1924 authorizes the 
Secretary of Agriculture to accept donations. 


The Forest Service has acquired 740, 366 acres by purchase 
during 1959-1968 and 673,645 acres by exchange during the pix-year 
period, 1964-1969. 22/ Purchases during the last three years, 
1966-1968 totalling 594,161 acres indicate a recent active purchase 
program by the Forest Service. 


2. Kinds of interests that may be acquired. 


The basic issue here is a comparison of the agencies' 
authority to acquire less than a fee interest such as scenic:« 
easements and flowage easements. 


The direct acquisition authority vested in all of the agencies 
by purchase or condemnation for the most part permits the 
acquisition of.a less than fee interest. The typical language 
authorizes the acquisition of "lands or interests therein". Scenic 
easements and flowage easements, as "interests" in land would 
thus be within this authorization. The statisticsreported by 
the agencies, however, reveal that less than fee interests have 
been acquired by the National Park Service, 


22/ Appendix I, Tables 1 and 2. 
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‘the Bureau of Reclamation, the Bureau of Sport Fisheries and Wildlife, 
jand the Department of Defense. 23/ The other major land acquisition 
jagency, the Forest Service, generally has not utilized the less-than- 


jfee method of acquisition. 24/ 


i The Park Service has been specifically directed in certain 
‘instances to acquire scenic easements. 25/ The Park Service has 
imade relatively little use of less than fee acquisitions until recent . 
jyears. The latest year reported, 1968, shows acquisition of 10,896 
jless-than-fee acres and 27,656 fee acres. Thus, for 1968, less than 
fee acquisitions represented 39 percent of total acquisitions for 

ishe year, the highest ratio ever shown by the Service. The Case 
Studies of Park Service scenic easements reveal that such acquisitions 
‘resulted in substantial cost savings to the government as compared 
‘with the cost of fee acquisitions. 26/ Of the three situations 

studied, the scenic easement cost the government only from 24 to 

33 percent as much as the appraised value of the fee. 27/ 


The Department of the Army, primarily the Corps of 
iingineers, reported substantial "less than fee'' acquisitions. 28/ 
("he major type of less than fee interest acquired by the Corps, 

8 well as by the Bureau of Reclamation, would be flowage ease- 
tnaents. Case Study No. 14 involves a General Accounting Office 
investigation of certain Corps land acquisitions for reservoir 
grojects. Of some 40,000 acres acquired by the Corps in fee, the 
4uAO found that 11,500 acres could have been acquired by use of 
jlowage easements. Stated in percentages, about 28.27 percent of 


137 Appendix I, Table 1. 


44 / Id. The Forest Service reports that it has acquired some rights- 
tf-way and outstanding mineral and timber rights. 


}2/ See Case Study Nos. 5,6, pp. 370-74, 375-78 supra. 
16/ Id. 

h2/ In Case Study No. 5, the Park Service paid 24 percent of 
jee value for the Quo-Da-Riva easement and 33 percent for the 
llins easement. In Case Study No. 6, the Park Service paid 
13.6 percent of fee value. 


\3/. Appendix I, Table 1. 
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total fee acquisitions were considered to be acreage wherein easements 
would have sufficed. GAO estimated that of the approximate acquisition 
cost of $8 million, there was an excess additional cost of about $2.7 
million of which a substantial portion would be attributable to the ac- 
quisition of a full fee rather than a flowage easement. 


The few agencies that have used less than fee interests, and the 
indication that even here a larger use could have been made of such 
acquisitions to obtain the substantial cost savings therefrom (and con- 
tinued nonconflicting private use of the lands), suggeste that greater 
attention could be given to this technique of property acquisition. 


3. Kinds of interests that may be exchanged. 


The existing statutes have no uniform treatment of the kinds of 
interests that may be exchanged. The Bureau of Land Management under 
Section 8 of the Taylor Grazing Act has authority only to exchange lands 
on a full fee basis. 29/ On the other hand, both the Forest Service and 
the Fish and Wildlife Service have statutory authority to enter ex- 
changes wherein the government receives the full fee title to the 
offered lands in exchange for timber (Forest Service) or hay, or other 
products (Fish and Wildlife Service) on government lands. 30/ The 
Forest Service and the BSF &W did not report to the PLLRC any 
"less than fee exchanges" during the reporting period, although the 
Park Service did report some 336 acres of such exchanges. 31/ 


4. Categories of federal land available for exchange, 
e€.g., varying geographical and jurisdictional limits. 


The agencies lack uniformity in their statutory authority relating 
to geographical and jurisdictional restrictions on exchanges. The 
Bureau of Land Management operating under Section 8 of the 


29/. Although the term "land" can incorporate a lesser quality of title, | 
e.g., mineral interest, the legislative history (see pp. 5-11) of the Act | 
demonstrates that it was not so intended. Recognition of benefits of ac- 
quisition of a less than fee interest is a late development. The recent 
statutes make it clear that acquisition of any and all interests in land 
is permissible. E.g., The Endangered Species Preservation Act of | 
1966; Spruce Knox-Seneca Rocks National Recreation Area Act of , 


September 28, 1965; Act to establish the Canyonlands National Park, 196 
30/ Appendix 1, Table 1. 

31/ Case Study No. 7, pp. 279-82 supra, describes a timber for land 
exchange executed by the BSF&W. 
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or. ~~ 


Taylor Act may exchange BLM lands with private parties only 
within the same state or within 50 miles of the nearest adjacent 
state and may exchange with states only within the same state. 


The National Park Service's specific statutes in many in- 
stances have authorized exchanges in a wider geographic area. 
The Point Reyes National Seashore Act authorized exchanges for 
lands under the jurisdiction of the Secretary of the Interior 31/ 
in California or adjacent states. Another Park Service statute, 
the Fire Island Act, 32/ authorized exchanges for "any lands" 
under the jurisdiction of the Secretary of the Interior. A few 
acts, such as the Delaware Water Gap Recreation Act, 33/ 
permit exchanges of any federal lands within a certain area. 


The exchange authority of the Bureau of Sport Fisheries and 
Wildlife under the 1966 Endangered Species Act, authorized the 
Secretary of the Interior to exchange "acquired lands or public 
lands under his jurisdiction."'34/ This is similar to the Fire 
Island provision and has no geographical limits. 


In contrast to the broad geographical limits of the BSF&W, 
the Forest Service exchange statutes are more confinihg - than 
that of the BLM. The General Exchange Act of 1922 35/ and the 
Weeks Law Exchange Act of 1925, 36/ require that the acquired 
lands be ''within the exterior boundaries of national forests." 
This precludes the acquisition by exchange of desired forest lands 
adjacent or contiguous to national forests, thus requiring the intro- 
duction of numerous special acts to permit such exchanges, a time- 
consuming and expensive procedure. The fact that this requirement 
is not contained within the Exchange Act of 1962 MM is of little effect 


31/ See pp. 70-80 supra. Case Study No. 3, pp. 347-59, supra, 
involved a successful $1 million exchange of offered lands within the . 
Point Reyes seashore for selected BLM lands near Phoenix, Arizona. 
Case Study No. 2, pp. 339-46, supra, on the other hand, was an un- 
sucessful Bl eiatge effort by the Park Service to exchange ErM lands 
in Oregon for Point Reyes land. 

32/ See pp. 80-87 supra. 

33/ See pp. 93-95 supra. 

34/ 16U.S.C.'§ 668dd (b) (3) (Supp. III,1965-67). 

35/ 16U.S.C. § 485 (1964). 

36/ 16U.S.C. § 516 (1964). 

37/ 16U.S.C. § 555a (1964). 
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due to the limited applicability of that statute. Further, the 

General Exchange Act and the Weeks Law Exchange Act require 

that the exchanged lands all be within the same state. The Exchange 
Act of 1962 does not have a similar limitation due apparently to its 
limited applicability. 


An issue posed by exchanges that involve lands outside the 
boundary of a single state is the loss of tax revenues to the state 
wherein the offered private lands are acquired by the government 
which are not offset by the conveyance of government lands to private 
ownership in another state. While this may be true statewide, al- 
most any exchange, unless it involves a swap of lands within the same 
county, will affect local county tax revenues. Any attempt to restrict 
exchanges to the same counties would involve a serious restriction on 
its utility. 


Another problem affecting exchanges involving lands in two 
different states is the possible lack of interest of one to furtherance 
of a program inthe other. Exemplitive here is the situation in Case 
Study No. 2, the propased Sweet exchange of private land at Point 
Reyes needed for the park for BLM lands partially in Oregon. The 
Oregon Land Office resisted the exchange for any BLM timber lands 
in Oregon and invoked the political assistance of state officials to 
defeat the transaction, 


Not only have exchanges involving lands in different states 
raised problems, but proposals to authorize exchanges of lands 
under the jurisdiction of different agencies, even though within the 
same state, have posed jurisdictional issues. Very few statutes 
such as the Delaware Water Gap Act, have authorized such an ex- 
change. In one instance, however, the announced resistance of the 
Forest Service to making its Northern Purchase Unit lands avail- 
able for a Park Service project, the Redwoods National Park, re- 
quired express Congressional determination that these lands would 
be available for exchange. 38/ For the most part, the diverse 
statutes authorizing exchanges for each separate public land agency 
heretofore have had an operable scope only within the jurisdictional 
sphere of the lands administered by the particular agency. 


38/ See Case Study No. 4, pp. 360-69 supra. 
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| 5. Equal value, cash equalization and full cash 
| payment criteria for exchanges. 


! The existing statutes show a wide range of equalization au- 

| thority for exchanges. A basic touchstone of all exchanges, however, 

| is the principle of equal value by which is meant that the land received 

| by the United States must be at least of equal value to the land conveyed. 
| This was established in the General Exchange Act of 1922 as a result of 
| prior unfortunate experiences under an earlier authorization for forest 
| exchanges of ''equal acreage. 40/ Since 1922, all of the exchange authoriza- 
| tions to the various agencies have included a provision that the exchange 
| be authorized only where the lands are of equal value. Even under the 
Taylor Grazing Act provision for mandatory state exchanges of equal 

| acreage lands, the law is now well-established that an equal acreage 

| state exchange will be approved only where the value of the land offered 
| approximates the value of the selected lands. 41/ 


. ' The authorities, however, vary greatly on whether cash equali- 
zation is permitted. The exchange statutes for the BLM and the 

| Forest Service, except as discussed below, do not contain any pro- 

| vision for cash equalization. In other words, the lands of the pro- 

| ponent must be at least of ''equal value" to the lands (or timber) 

| granted in exchange or the transaction cannot be consummated. 

| There is no provision whereby the proponent or the government 

may make up the difference in value between the offered lands and 

| the selected lands (or timber). Thus, if the appraisals do not come 

}] out equal, the exchange must be rejected unless it is practical to 

| readjust acreage to meet equal value. 42/ The apparent reason 

| for this stems from the enactment of the BLM and Forest Service 

| statutes during the 1920's and 1930's when Congress did not con- 

| sider cash equalization. But the lengthy time required to affectuate 

| exchanges and the delays where appraisals are not precisely equal, 

| has prompted some new recent approaches. 


40/ See pp. 206-07 supra. 
| 41/ See pp. 36-41 supra. 


| 42/ This in turn could require a reappraisal of the amended ap- 
| plication and more delay. See Case Study No. 1, pp. 329-338, 
| supra, where this occurred. 
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In the last ten years Congress has granted cash equalization 
authority in most statutes permitting exchanges. Almost without ex- 
ception all of the specific statutes authorizing exchanges for Park Ser- 
vice projects since the Point Reyes Act in 1961, have permitted cash 
equalization. 43/ The exchange provisions of the Endangered Species 
Act of 1966, which were designed to update and modernize the exchange 
authorization of the Bureau of Sport Fisheries and Wildlife, containeda | 
cash equalization provision. 44/ There is no available data on the extent 
to which cash equalization authority may have been used by the various 
agencies. It would appear, however, that the provision could prevent the) 
rejection of an exchange proposal in many instances and thus expefite 


the exchange process. | 


But even with cash equalization it appears that the exchange process 


is slow and cumbersome. The necessity to determine that both the | 
offered lands and the selected lands are of equal value necessarily in- | 
volves a complex transaction. Congress in one instance has tried a new | 
formula, set forth in the Sisk Act of 1967. 45/ Here, the Forest Service | 
was authorized to convey Forest Service lands needed by school districts | 
in "exchange" for a ''cash payment"! by the District. Case Study No. 11] | 
involves the first such ''exchange'' under the Act. In essence, the School | 
District paid the appraised cash value for the Forest Service lands | 
needed for its governmental operations. The transaction was much 
simpler and faster than any attempt to effectuate the same result through | 
the traditional land for land exchange procedures required by the other | 
exchange statutes. A dramatic contrast is provided by Case Study No. 
10 involving the Forest Service program to exchange lands within the 
city limits of Flagstaff required for urban growth and development of 
the community. This study reveals that despite diligent efforts over a 
20-year period, the Forest Service's basic program to convey a planned 
4,800 acres for urban use under traditional exchange authorities was 
only 80 percent completed. The 80% completion was not related to pro- 
blems in the land exchange procedure, but rather with failure to accuratel 
predict the city's prospective growth and the need and demand for land. 
However, the new ''exchange'' technique of the Sisk Act provides a 
greatly expedited procedure for accomplishing needed transfers of lands 
for the designated Congressional purposes : 
In overall perspective, however, few of the existing exchange autho 
ties contain any authorization for cash equalization and the new cash pay- 
ment provision of the Sisk Act is narrowly restricted to certain use on 
behalf of School Districts. Z 


43] See pp. 69-117, supra. 


44/ See pp. 168-170, supra. . 
45/ Act of Dec. 4, 1967, 81 Stat. 531, 16 U.S.C. § 484a (Supp. IV, 196! 
1968). 
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C. Problems Relating To Techniques and Procedures 
for Effectuating Acquisitions and Exchanges To 
Meet Escalating Land Costs and To Provide Fair 
Protection To Individual Property Rights. 


de Range of purchase techniques, e.g., options, 
long term contracts, purchase and lease or sell 


back, zoning. 


The existing statutes authorizing direct acquisitions by the 
agencies for the most part do not authorize a number of new ac- 
| quisition techniques developed in some recent statutes for particular 
| acquisitions. Most of these new techniques are designed to reduce 
the cost of acquisition and prevent price escalation. 


It appears that most of the agencies have used "options" for 
the purchase of lands for many years. However, in the absence 
of appropriations therefor, there is no authority for the payment 
of any consideration by the government for such an option. The 
legal effectiveness of any optim without payment of consideration 
is questionnable. Congress in the 1956 Organic Act, authorized 
the Forest Service to use options upon payment of not to exceed 
| $1.00. In the 1968 Amendments to the Land and Water Conserva- 
tion Act, Congress vested general authority in the Secretary of the 
Interior to use options for acquisitions relating to the national 
park system under certain conditions. The minimum period for 
any such option would be two years and any sums expended for the 
purchase thereof must be credited to the purchase price of the 
area involved. Congress authorized the appropriation of $500,000 
per fiscal year for this purpose. The chief purpose of the use of options 
and payment of consideration therefor, was described by the Senate 
Committee as permitting the fixing of the price that the Department 
will pay for the property and thereby lessen land price escalation. 46/ 
This authority appears unique to the Park Service and is not enjoyed 
by the other agencies. 


Another acquisition tool granted to the Park Service in the 1968 
Amendment to the Land and Water Conservation Act is the use of 
sales and leasebacks. The Acts authorize the Secretary with respect 
to any property acquired for a park to convey a fee or leasehold inter- 
est therein back to the original owners or others subject to such terms 


46/ See pp. 125-126, supra. 
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and conditions as will assure its use in a manner consistent 

with the purpose for which the area was created. The purpose 
of this provision is similar to that of scenic options, to reduce 
the cost of acquisition. The sale or lease is to be by competitive 
bid, with a right in the original owner to meet the highest bid 
price. 


Another related device is the use of zoning restrictions 
as a condition precedent to acquisition of inholdings within an . 
area. In the Fire Island and Whiskeytown-Shasta Acts, the 
Secretary was authorized to promulgate standards for zoning 
regulations, which if adopted by the local authorities, would 
bar any condemnation of the complying private lands by the 
Secretary. 47/ 


Another device suggested to reduce costs and prevent price 
escalation is the authorization of long term purchase contracts 
whereby the government would defer payments for the balance 
of the land costs. 48/ The problem here is how to provide ade- 
quate assurance of future funding to meet the contract requirements 
as they become due. 


In each instance the varied techniques for preventing escala- 
tion of land costs are not uniformly available to all of the agencies. 


rat Negotiating techniques. 


One noticeable technique used for negotiation is that de- 
veloped by the Tennessee Valley Authority under the 1933 TVA 
Act. 49/ The Act, similar to the Land Acquisition Policy Act of 
1960, 50/ governing acquisitions on Corps of Engineers projects, 
authorizes the payment of a "fair and reasonable"price. In practice, 
however, the TVA has developed a unique two-step application, 
wherein it offers an initial price for purposes of negotiation which 


47/ See pp. 84-86, 97-98 supra. 


48/ See Recreation Land Price Escalation, Bureau of Outdoor 
Recreation, Department of the Interior 28 (1967). 


49/ 16U.S.C. § 83lc(i) (1964). 
50/ 33 U.S.C. § 596-597 (1964). 
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is higher than the price which the agency relies upon if the 
case must proceed to condemnation. The initial offering price 
is deliberately higher than the appraised market price. Further- 
more, TVA normally does not negotiate with respect to its initial 
price. If the owner does not accept it, then the matter goes to 
condemnation, The reported results of this practice appear good. 
The less than four percent of acquisitions requiring condemnation 
compares favorably with acquisitions by other agencies. The 
reported settlement policy of the Justice Department to pay up to 
20 percent more than the appraised value, would obviously have 
a counteracting influence on the success of agency purchase 
| negotiations. 
The detailed provisions of the Land Acquisition Policy Act sa! 

| of 1960 for Corps' acquisitions also provide means of adequately 

_ informing property owners of acquisition programs and would 
appear to facilitate the subsequent negotiations. The Act provides 
that within six months after Congress authorizes a project the 
Corps must inform the property owners of future acquisition plans, 
including conducting public meetings. The provisions of the Act | 
for dissemination of information regarding (1) factors considered 
in making appraisals;(2) desire to purchase property without 
going to court; (3) legal right to submit to condemnation proceed- 
ings; (4) payments for moving expenses or other losses not 
covered by appraised market value; (5) occupancy during construc- 
tion; (6) removal of improvements; (7) payments required from 
occupants of government acquired land; (8) withdrawals by owners 
of deposits made in court by the government; and (9) use of the 
land by the owner when easements are acquired, obviously would 
greatly aid an acquisition by purchase program. These provisions, 
however, apply only to the Corps of Engineers on public work 
projects and not uniformly to the other acquisition programs by the 
agencies. 


51 / 33 U.S.C. 8 596-597 (1964). 
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Vv. ALTERNATIVES 


A. Problems Relating to the Proper Role of Congress, 
the Agencies and the States re Land Acquisition and 
Exchanges by the Federal Government. 


Alternative No. 1 


Permit Effective Independent Review 
of All Agency Acquisitions and Exchanges. 


1, Summary. 


Establish an independent, permanent, fully staffed 
Commission to review the acquisitions or exchanges of all land- 
holding federal agencies. 


2. Problems to be solved. 


With the exception of the operation of the National Forest 
Review Commission (NF RC) and the Migratory Bird Conservation 
Commission (MBCC), the agencies police themselves on adherence 
to statutory guidelines for acquisitions and exchanges. The MBCC 
is entrusted with the review for cost and feasibility of the proposals 
of the Bureau of Sport Fisheries and Wildlife to acquire lands for 
migratory bird refuges. The NFRC is charged with the approval 
of all acquisitions recommended by the Secretary of Agriculture. 
The infrequency of either group vetoing a proposal may mean that 
the agencies' proposals are optimum, that the threat of veto 
motivates the agency to scrutinize and tailor its requests prior to 
their submission to the Commissions. However, it is likely 
that the following factors, (1) the infrequency of their meetings 
(four times a year), (2) the short duration of these meetings, and 
(3) the fact that the members of these Commissions hold other 
jobs requiring their full time and attention are not conducive to 
searching review of the plans and expenditures of the agencies 
relating to the exchange and acquisition presented for their review. 


= Key feature. 


This proposal would require legislation to establish a 
permanent, fully staffed commission with the responsibility for 
the review of the exchanges and acquisitions of the land-holding 
federal agencies. 
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4. Probable advantages. 


| This proposal would provide a high degree of protection 
_for the public interest by insuring that all propesed acquisitions 

| or exchanges are in line with statutory guidelines; are optimum in 
| efficiency and in utilization of existing resources; and are 
responsive to the demands of the economy and land use planning 
policies of the situs of the propesed acquisition or exchange. An 
independent commission would not be subject to the pressures of 

| other work obligations and could develop the expertise essential 
to assure effective and economical operation of the federal 
acquisition and exchange procedures. 


5. Probable disadvantage Ss. 


The probable increase in elapsed time between the date @ 
proposal is made and the date of approval which has a distinct 
impact on price escalation in the area proposed for acquisition or 
exchange, is a major deterrent to such a review procedure. 


Alternative No. 2 


Permit Effective Independent Review of All Acquisitions 
and Exchanges Objected to by State or Local Governments. 


1, Summary. 


Establish an independent, permanent, fully staffed 
commission to review the acquisitions or exchanges of all land- 
holding agencies to which objection is filed by state or local 
governments. 


2. Problems to be solved. 


The federal agencies are regularly criticized for failing 
to consider the impact of a proposed acquisition or exchange of 
property on the local economy and on local land use planning. 
This proposal would require such consideration. 
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Be Key fe ature 4 


The key feature of this proposal would be legislation 
establishing an independent commission to review the acquisitions 
and exchanges of federal agencies in so far as they are objected to 
by state or local ee eae 


4. Probable advantage s. 


The statutory provisions for exchange and acquisition of 
property are subject to the criticism that the agencies are not 
required to consider the impact of a proposed exchange or acquisition . 
of property on the local economy and on local land use planning. 

The alternative suggested as a remedy to this problem is to establish 
an independent administrative agency to review each land acquisition 
to which any local government has filed objection and provide for a 
stay of the acquisition for a specified period of time pending the 
review, for example, of whether the acquisition: (a) is desirable 

in the light of federal, state, and local policies respecting land 

use, and (b) will not (i) unduly mar the natural resources of the 
nation; (ii) damage places deserving preservation for historic 
reasons, or (iii) injure communities, business, or civic institutions 
in an arbitrary manner. Such a proposal would serve to promote 

a cooperative attitude between federal, state and local interests. 

It would insure that the federal interests were being served 
efficiently without unnecessary disruption of the locality of the 
proposed transaction. 


5. Disadvantagea. 


Same as Alternative No. 1, supra. In addition, it might 
be argued that there are too few disputed acquisition cases to 
warrant creation of an independent commission, in which case .. 
Congress might require that such cases be submitted to it for 
consideration. 
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Alternative No. 3 


Direct Review of Certain Exchanges 
or Acquisitions by the Congress. 


1, Summary. 


Congressional approval would be required for all exchanges 
or acquisitions exceeding a set acreage and/or a dollar amount. 


| 2. Problems to be solved. 


| The nature of the acquisition and exchange procedure 
appears to be such that it would not lend itself to close congressional 
control through the establishment of precise guidelines. Rather 
the more suitable procedure appears to be the establishing of general 
guidelines for all acquisitions and exchanges which would be geared 
to public interest requirements and tied to some form of independent 
review procedure. But the issue remains what acquisitions or 
exchanges should be reviewed and by whom. This alternative 
proposal would restrict congressional review to transfers which, wec2 
because of the acreage involved and/or of the valuation, are certain 
to have a substaatial impact on the state and local level. 


35 Key feature. 


The key feature of this proposal is the enactment of 
legislation to require that all exchanges or acquisitions over a 
certain acreage, or a certain dollar amount will have to be approved 
by Congress. 


4, Probable advantages. 


This proposal would restrict Congress' statutory 
approval to exchanges and acquisitions of magnitude. It would 
mean that the majority of acquisitions could be handled by those 
whose jobs provide them with a given expertise in this area, and 
the acquisitions could be effected without the delays involved in 
awaiting approval of a special commission or of Congress. In 
addition, this procedure would insure that the acquisition of large 
and/or valuable tracts would receive sufficient scrutiny to protect 
the public intersts. 
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5. Disadvantages. 


Delay in implementation of the land transaction with 
potential price excalation as a result. 


B. Problems Relating to the Lack of Uniformity and 
Guidelines in the Acquisition and Exchange 
Authorities Exercised by the Congress. 


Alternative No. 4 


Repeal All Exchange Authorizations. 


15 Summary. 


Repeal all exchange authorizations and restrict acquisition 
of property for agency programs to purchase, donation or condem- 
nation. 


2. Problém to be solved. 


The exchange authority can and has been used to 
circumvent restrictions placed upon an agency's acquisition authority. 
The complexity and inordinate delays involved in exchanges are wasteful. 


35 Key features. 


The key feature of this proposal would be legislation 
repealing all exchange authorizations. 


4. Probable advantages. 


The exchange authority can be utilized by an agency to 
avoid restrictions placed upon its acquisition authority, either 
monetary in nature, or by way of commission review of cost or 
feasibility of purchasing certain lands. For example the Migratory 
Bird Conservation Commission must approve acquisitions for 
migratory bird refuges. If a price escalation occurs after the 
initial approval of the price ceiling on a particular acquisition, 
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_ to avoid the necessity of resubmitting the proposal for MBCC approval 
and to avoid further delay in the program's implémentation and the - 

| danger of a further price escalation, the agency could have a third 
party purchase the land from the owner at the escalated price and 


| then exchange it for properties with a value above that set by the 


Commission fer the acquisition by purchase of the offered parcel. 
The exchange authority could also be utilized to obtain the property 
of an owner who for one reason or another will not sell to the 
Government, without recourse to condemnation. The agency could 
induce a third party to buy the property from the reluctant owner 
and exchange it with the Government for other properties which the 
third party is desirous of obtaining. Eliminating exchange 
authorization would eliminate the possibility of the utilization of the 
authority in the manner just indicated and would permit closer 
scrutiny of an agency's acquisition activities by any reviewing 
agency and by the'Bureau of the Budget. 


5. Probable disadvantages. 


The flexibility of the exchange authority might have the 
potential for abuse, but it also permits the agency to acquire needed 
properties by if# own:means, that is, avoiding condemnation, when 
needed and for as little additional cash outlay as possible. The 
proposal is further objectionable in that it would require the federal 
government to increase its land base each time it did not possess 
within its control properties needed, instead of maintaing the 
status quo of acreage in the federal land base, which is the result 
in exchanges. 


Alternative No. 5 


Permit a Broader Value Base fer Exchanges. 
1. Summary. 


This proposal would permit the consummation of exchanges 
in which the offered and selected properties were of approximately 
equal value or if the values were not equal would permit the payment 


40 (om 


of cash by either party to equalize the value difference. 


2. Problems to be solved. 


At the present time there is a total absence of uniformity in the 
value basis which permits culmination of an exchange. Some statutes 
permit exchanges where properties are of ''equa] value" or "approxi- 
mately equal value" or ''substantially equal value", others permit the 
equalization of values by cash payments. This*proposal would permit 
the use of cash to achieve equality in all exchanges. 

3. Key feature. oy 

The key feature of this proposal’ would be federal legislation 
permitting cash equalization payments in all exchanges. 


4. Probable-advantages:. 

Currently an exchange is permissable only if the value of the 
offered land is not less than the value of the selected land. Often 
differences in values lead to extended negotiations and examinations 
with considerable expense to the Government. Many exchanges die 
because the proponent is unable to offer additional lands to meet the 
value requirements. Between January 1, 1960, and March 30, 1966, 1/ 
a total of 258 exchange proposals failed. In 95% of these cases 
inequality of land values was an important factor. Clarification and 
expansion of the exchange provision to permit the valuation aspect of 
the exchange to rest upon "approximately equal value'' or permit 
cash payments to equalize value would remedy this defect. Further, 
equalization authority would probably cut costs by avoiding wasteful 
expenditures in pursuing exchanges which fail due to unequal values. 


5. Probable disadvantages. 


a. Cost factor. 


This alternative could result in additional costs to the 
Government in that appropriations would have to be made to furnish 
the cash for the Government's equalization payments. However, 
the wasteful expenditure of time and money preceding an exchange 


iy! Letter from the Secretary of the Interior to Hon. Henry M. 
Jackson (never sent), on file in the Legislative Reading File on S.447, 
90th Cong. Ist Sess. (1966), Department of the Interior. 
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I aborted only by reason of value difference would be eliminated by 
\ this proposal and would probably offset the cash appropriations 
|| needed to acquire the properties. 


b. Impact on the scope of the exchange authorization. 


This alternative has the potential of de facto conversion of 

|| the exchange authorization statutes into general acquisition statutes. 
|| If an agency head, for example the Secretary of the Interior, has 
/ino general authority to purchase land, how large a cash equalization 
|) payment should be permitted to insure that the transaction will 

|. continue to resemble an exchange rather than a purchase. This goal 
|.can be accomplished by restricting the amount which can be received 
| or paid out, for example, payment could be restricted to (1) one 
‘third of the value of the land; (2) one third of the value of the land 
‘but no more than a specified dollar amount; or (3) toa specified 
dollar amount. There would be no conflict if the Secretary were 
‘accorded general acquisition authority in keeping with his current 
|responsibilities, instead of tying him to the antiquated function of a 
jimere husbandman. | 


Alternative No. 6 


Permit an Individual Landowner to Elect an 


Exchange of Properties as Alternative to 
Monetary Payment for Land Required by 


The Government. 


Le Summary : 


| Permit a state or individual landowner to elect to receive 
|;surveyed, unreserved, unappropriated public lands or interests in 
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lands in lieu of monetary compensation when his lands are used or 
required by federal agencies, provided that selected lands serving 

a higher purpose than that for which the acquisition is proposed should 
not be available for exchange even though the properties might have 
the same market value. 


2. Problems to be solved. 


The exchange provisions of the Taylor Grazing Act 2/ 
are currently extended by the BLM interpretation to permit the 
BLM to act as intermediary in the acquisition by exchange of lands 
required for the use of other federal agencies. BLM, however, 
has not provided clear areas of lands available for exchange in support 
of other agency acquisition programs. General exchange legislation 
insuring that the option of exchange instead of cash payments is open 
to all agencies and landowners would insure the availability of 
exchange not only as a tool for the acquisition of land required for 
government use, but also as a means to reduce fiscal expenditures. 


Be BE he Key features. 


The key feature of this proposal is to provide federal legislation 
to insure that exchange is available to all agencies or landholders as 
an alternative to cash payment, conditioned in keeping with the highest 
and best use of the subject lands." 


4. Probable advantages 


The primary advantage of this proposal is the increased cooperation | 
of landowners who would be reluctant to surrender their land unless 
they could be assured of an adequate replacement. 


5. Probable disadvantages : 


The only foreseeable difficulties would be (a) that if an 
individual landowner opted to select land outside a state, that selection 
might reduce the state's tax revenues; and (b) the possible delay in 
implementing a program which could result if a suitable replacement 
for the landowner's property was not found expeditiously. 


2/ Act of June 28, 1934, ch. 865, § 8, 48 Stat. 1272, as amended, 
43 U.S.C. § 315g (1964). 
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Alternative No. 7 


Provide for Resolution of Conflicting 
: Opinions on Valuation. 


L Summary. 


Provide for referral to the courts for resolution of any 
| impasse as to the valuation of lands which are the subject of object 
| of an exchange. 


2. Problems: to be solved, 


In ability to agree on the value to be attributed to lands 
offered or selected for exchange could cause the exchange to fail 
resulting in (1) a considerable expense to the Government 

| represented by the costs of processing the application--field 
examinations, appraisals, etc., and (2) loss of whatever benefits 
| to the Government which the exchange would have afforded. 


34 Key feature. 


The key feature of this proposal would be to make all 
impasses as to valuation subject to eventual solution in the federal 
district court having jurisdiction over the area in which the land 

| is located. 


4. Probable advantages. 


It has been suggested that in case a dispute arises between 

the acquiring agency and the state or individual land-holder as to the 

relative value of the lands, the parties shall attempt to settle such 
dispute by agreement or arbitration. But in the event that the 
dispute is not resolved within six months, either of the parties, after 
written notice to the other, mamy refer the dispute to the federal 
district court for the judicial district wherein the major portion 
of the land lies for settlement. The court would then hear evidence 
and ascertain the fair market values of the base and selected lands 
in the same manner as land values are ascertained in ordinary 
condemnation proceedings and its decision would be binding. The 
suggested procedure has the merit of eventually assuring that the 
deadlock will be broken and in a manner objectively and fair to 

_ both parties. . 
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5. Probable disadvantages. 


This procedure has all the disadvantages in time and money 
expended of a regular condémnation proceeding. Hopefully, some : 
efficient procedure short of this could be utilized to reach a : 
valuation figure; for example, if an independent agency was established : 
to generally scrutinize exchange and acquisition proposals, that agency 
could also resolve disputes on valuation. It would have the expertise 
and the lack of interest to resolve these disputes effectively, 
economically and fairly. | 


Alternative No. 8 


Permit the Exchange or Acquisition 


or Donation of All Interests in Lands. 


sie Summary. 


This proposal would permit the acquisition or exchange or 
acceptance of a donation of all interests in land including interests 
less than a fee. 


2. Problems to be solved. 

The current law provides no uniform standard as to the type 
of property interest an agency can acquire. Some statutes restrict 
acquisition or exchange to a full fee interest, others extend coverage 


to all interests in land. This proposal would permit the acquisition 
or exchange authority to extend to all interests in land. . 


Bis Key feature. 


The key feature of this measure is legislation permitting 
acquisition, exchange or donation of all interests in land. 


4. Probable advantages. 


Limitation of the acquisition, exchange, or donation of 
property to a full fee interest is unncessarily restrictive. 
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‘Full fee interests are not always necessary or desirable for the 


‘implementation of project purposes. Such a restriction could 


therefore be an impediment to economic acquisition, exchange and 
management. Expanding acquésition, exchange or donation 
authorization to all interests in land would give the agencies needed 
flexibility in acquiring only those interests necessary for program 
purposes. It would permit the exchange, acquisition or donation 

of (a) all interests in lands including interests less than azfee, e.g., 
rights of way, easements; (b) mineral interests reserved tothe _ 
United States in lands previously patented; (c) mineral interests in 
land for transfers of lands on an equal value basis; and (d) permit 
the Secretary to dispose of interests of the Unitdd States as lessor 
under mineral leases. 


54 ot Pr obable disadvanta ges. 


The disadvantages appear negligible, except for the possible 
difficulty in the valuation of mineral resources. 


Alternative No. 9 


Remove Geographic Limitations on 
Exchanges Between the Government and 


Individual Landowners. 


1. Summary. 


This proposal would permit the exchange of interests in 
land with private landowners without regard to state boundaries or 
other geographic limitations. 


2. Problems to be solved. 


The statutes providing general authority to exchange lands 
with individual owners for project purposes usually contain a 
geographic limitation. For example, the statute pertaining to 
forest exchanges restricts the operation of the agency to acquiring 
by exchange lands. within the exterior boundaries of national 
forests; the acts reldting to the BLM exchanges restrict private 
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exchanges to within state boundaries or within 50 miles of the nearest 
adjacent state. This proposal would retain geographic limitations 
upon exchanges from states but would remove them as to individual 
landowners. 


ot Key feature. 


Legislation permitting individual landowners to exchange 
lands without regard to geographic limitations. 


4, Probable advantages. 


There may be compelling reasons why states or their 
subdivisions should not be allowed to acquire lands outside their 
state boundaries; however, these reasons do not carry the same 
weight when applied to private exchanges. The agencies are restricted 
from consummation of many economic and advantageous exchanges 
because of the geographic limitations. The increased flexibility of 
making private exchanges without regard to state lines would be 
helpful to the exchange program of the agencies. It would give the 
agencies the leeway necessary to assure maximum benefit to federal 
programs. 


5. Probable dis advantages. 


The only readily apparent disadvantage would be that if 
the private landowner elected to select his land outside the state of 
the offered lands, the state could suffer a loss of tax revenues. 


Alternative No. 10 


Permit Acceptance of Donations of Encumbered Land. 
diy Summary. 


This proposal would permit an agency to accept a donation 
of lands which would be beneficial to the agency but which are 
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| encumbered by a mortgage or other security interest. 
2. Problems to be solved. 


Currently the agencies may not acquire encumbered lands 
by donation. It is not anticipated that the authority to acquire 
encumbered lands would be utilized frequently; however, the absence 
of such authority may at some point deprive the government of an 
opportunity to economically acquire property beneficial to an\ 
agency's program. This proposal would authorize the agency to 
accept a proposed donation of land encumbered by a mortgage that 
the donor did not intend to, or could not, remove and authorize 
the expenditure of appropriated funds for the acquisition of lands 
of this nature. 


59 Key feature. 


This proposal would require federal legislation permitting 
the acceptance of donations of encumbered land. 


4. Probable advantage Se 


This proposal would protect both the interests of the holders 
of the mortgages or liens by providing that the owner of the 
encumbrance may sue the United States to recover the amount thereof, 
and the interest of the Government, in that it would not disturb the 
| United States in possession. It would provide that the sum-of#the 
infirmities must not exceed the fair market value of the property 
as determined by the Secretary of the Interior. Funds for the 
satisfaction of the encumbrance could come from appropriations 
or donation, or by sale or other disposition of a part of the 
encumbered property. 


5. Probable disadvantages. 


The need for additional appropriations to pay the encumbrance 
would probably be balanced by the ability of the property to yield 
sufficient revenue to pay off its encumbrance and by the general 
utility of the acquisition to the agency. 


mae one 


C. Problems Relating to the Techniques and Procedure 
for Effectuating Acquisition and Exchanges. 


Alternative No. 11 


Establish Uniform Acquisition Procedures 
1. Summary. 


Establish a uniform federal policy regarding the acquisition 
of properties by negotiated purchase or condemnation. 


2. Preblems.to be salvedyi. 


The absence of a uniform policy applicable to the federal 
acquisition of properties by negotiated purchase or condemnation 
results in unequal treatment of persons whose property is being 
acquired by a federal agency. 


3. Key feature. 


The key feature of this proposal would be federal legislation 
to establish one acquisition policy applicable to all federal agencies. 


4, Probable advantages. 


Application of a single criteria would assure uniformity 
of treatment for landowners whose property is being acquired by any 
federal agency and should reduce overall land acquisition costs by 
reducing potential litigation. The following are guidelines which 
have been suggested to fulfill this need. 


1. The head of a federal agency should make every 
reasonable effort to acquire real property by negotiated purchase, or 
exchange; 

2. Real property should be appraised before the 
initiation of negotiations and the owner or his designated representative 
should be given an opportunity to accompany the appraiser during his 
inspection of the property; 
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3. Prior to the initiation of negotiation for property, the 
agency head should establish a price which he believes to be a fair and 
reasonable consideration for the property and should make a prompt 
offer to acquire the property for the full amount so established; 


4. No owner should be required to surrender possession of 
real property before the had of the agency pays the agreed purchase price 
or deposits an amount at least equal to the fair makret value with the court; 


5. The construction or development of the property shall be 
scheduled, if consistent with project requirements, so that no person 
lawfully occupying real property will be required to move from a dwelling 
or to move his business or farm without at least 90 days written notice. 
If occupancy is required sooner than 90 days, the owner should be com- 
pensated for actual losses resulting from the abbreviated occupancy; 


6. The owner should be permitted to remove improvements, 
including crops, not required by the Government and the fair value of 
the structure be deducted from the compensation otherwise to be paid 
for the property; 


7. If a short term occupancy by the owner or tenant is 
permissable, the amount of rent required shall not exceed the fair 
rental value of the property to a short-term occupier; 


8. If negotiations conducted for a reasonable time, but not 
less than one year, prove fruitless, the agency head shall promptly 
institute condemnation proceedings; 


9. No federal agency head should intentionally make it 
necessary for an owner to institute legal proceedings to prove the fact 
of taking of his property (inverse condemnation) ; 


10. If the acquisition of only part of a property would leave 
its owner with an uneconomic remnant, the head of the Federal agency 
concerned should acquire the entire property; 


11. In determining the boundaries of a proposed public 
improvement, the head of the Federal agency concerned should take into 
account human considerations, including the economic and social 
effects to such determination on the owners and tenants of real property 
in the area, in addition to engineering and other factors, for example, 
public access. 
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5. Probable disadvantages : 


If the Government reveals the full appraisal price at the outset 
of negotiations, there will be no instances in which property can be 
acquired at less than the appraisal value. 


Alternative No. 12 


Establish a Central Agency to Handle All 
Federal Acquisitions and Exchanges : 


i Summary. 


Establish or designate a department to act as a central acquiring 
agency to process all federal acquisitions and exchanges. 


2. Problems to be solved. 


The most efficient and economic utilization of federal lands. 
The lack of uniformity in processing and implementing acquisitions and 
exchanges results in duplication of effort among the agencies and a 
deficiency in assuring the optimum utilization of the land offered, 
selected or acquired. 


i Key feature. 


The policy decisions relating to acquisition and exchange would 
still lie with the heads of the various agencies. The mechanics of land 
exchange or acquisition would, however, be handled by the central 
agency or department which would, as one of its functions, also keep 
an up-to-date inventory of all federal land holdings. 


4. Probable advantages. 


Generally stated, the most effective, optimum, economical operatic 
of federal acquisition and exchange procedures. Specifically stated: 


a. reduction in the total manpower involved; 
b. maintainance of a completely experienced staff; 


c. uniform approaches to appraisal, settlement and 
acquisition; and 


d. reduction in the proportion of land which must be acquired 
by condemnation. 
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5. Probable disadvantages 3 


None anticipated. 


Alternative No. 13 


Establishment of a Permanent 


Interdepartmental Committee 
on Land Acquisition and Exchange Policies. 


1. Summary. 


To achieve increased uniformity, fairness and efficiency in the 
jacquisition or exchange of real property by the government and to 
Idevelop and coordinate long-range policy and planning covering the 
ispectrum of land acquisition and exchange, through the establishment 
jof a permancent interdepartmental committee on land acquisition and 


texchange policies. 


2. Problems to be solved. 


Lack of uniformity in policies relating to and procedures for 
limplementing acquisitions and exchanges of property by the federal 
government. 


3. Key feature. 


Utilizing the considerable expertise in land matters possessed by 
teach of the participating agencies to determine comprehensive, cohesive, 
teconomical, optimum, long-range policies for the development of our 
fresources in land and interests therein; and to suggest procedures 
itending to uniformity and economy in acquisition and exchange to the 
central acquisition agency (see alternative 12, supra) which would 
limplement all exchanges and acquisitions. 


4. Probable advantages. 


| Although its scope falls short of that proposed by this alternative, 
isuch an interdepartmental group -- "Interagency Land Acquisition 
(Conference"' -- is already in existence and functions with respect to 

land acquisition policies and procedures. The advantage to the proposed 
ialternative is that the group would, ona policy level, be able to move 

tto promote (a) uniformity in appraisal standards, guidelines, fees, 
megotiation practices and procedures which then could be employed by the 
central acquiring agency (alternative No. 12, supra); (b) coordinate 
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ee me 


pre-condemnation and post-condemnation policies with a view to 
establishing an optimum program to be utilized by the central agency; 

(c) recomment policies which would reduce the cost of land acquisition 

to the Government compatible with the requirement of just compensation; 
and (d) establish consistent, optimum long-range policies for the 
retention, acquisition or disposal of our public lands and their resources. 


5. Probable disadvantages. 


None anticipated. 


FOREST “servicetl! BUREAU OF LAND MANAGEMENT BUREAU OF SPORT FESHER TES AND WILDLIFebdb/ 


re a 
1959 8,350 W/A $ 223,784 a/ Fis avo d/ N/A N/A N/A N/A 
1960 7,845 3,336 11,181 113,815 8,703 il 
1961 10,355 3,520 13,875 235,611 54,071 
1962 22, 556 4,568 27,124 964,042 37,227 § 4,968 30,527 
1963 24,707 4,464 29,171 1,726,155 49,697 12,774 82,090 
1966 41,9588/ 11,560 53,518 1,713,505 59,476 71,575 760,665 
1965  30,4348/ 8, 600 39,034 1,444,930 71,151 177,796 $2,078,680 
1966 289,109g/ 13,576. 302,685 8,559,343 99,162 146,031 1,677,605 
1967 180:1238/ 7,280 187,403 17,493,814 85,968 106,954 1,376,235 
1968 124,929g/ 7,856 132,785 11,755,710 67,731 87,770 1,306,515 
1969 H/A 12,964 Bla 68,984 950,540 

NATIONAL PARK SERVICE BUREAU OF RECLAMATION DEPARTMENT ‘OF DEFENSE?! 

1959 5,159 - 5,159 - $ 724,003 ; > ; 3,997 $1,310,020 $5,884,017 
1960 =-:17, 901 5 17,906 N/A 2,385,133 . ‘ 1,314,819 7,795,547 
1961 3,859 142 4,001 1,820, 936 ( i 1,756,488 7,337,249 N/A ,353£ N/A N/A $2,721,103 
1962 4,092 1 4,093 3,746,140 A 5 y 3,295,315 8,889,611 £ N/A N/A ~ 4,755,408 
1963 15,595 2,053 17,648 13,691,095 5 ; : 2,445,708 14,233,324 | £, N/A N/A 5,353,725 
1964 14,380 9 14,389 11,633,691 s A 3 2,127,614 13,054,753 | $319,127 $96,464 415,591 2,419,816 $3,164,411 6,095,736 
1965 104,598 39 =: 104,637 11,841,905 A 8, A 11,555,012 1,714,707 13,269,719 | 105,787 28,052 133,839 | 3,662,382 1,747,648 5,410,030 
1966 19, 538 298 15,836 12,118,700 x y E 8,253,047 1,626,460 9,879,507] 124,630 73,089 197,719 [15,154,647 989,076 16,143,723 
1967 = 79, 601 2,325 81,926 29,237,462 i ; ¥ 3,705,151 1,224,045 4,929,196 32,559 3,653 38,350 | 2,443,884 604,223 3,048,110 
1968 27,656 10,896 38,552 24,251,369 é i 5 6,287,363 1,125,038 7,412,401 16,389 8,132 , 24,521 | 4,450,987 493,589 , 4,944,576 
1969 4707S “6708! 


5.37724 5.646,842°/ 211.975¢/ 5,858,817/ 


ATOMIC EWERGY COMMISSION 


a/ Forest Service acreage purchased under the Act of 6/7/24 not available for years 1959-1963. £/ Fee and Less than Fee not identified prior to 1964 for Army and Air Force. 
b/ Fiscal years. g/ Includes. Donations: 
c/ Department of Navy not available for Fiscal Year 1969. 
d/ Donated 1%4 = 1,005 acres $ 288,876 
e/ Donation, .317 acres valued at $2,500. 1965 - 1,159 108 ,643 

1966 - 380 =O" 116, 286 

1967 - 184 +" 10,083 

é 1968 - 315 we 116 ,400 

Source: Provided to the PLLRC by Federal agencies. 1969 - 16,221 uJ 2,232,478 


h/ Road rights-of-way easements only. 


1959 
1960 
1961 
1962 
1963 
1964 
1965 
1966 
1967 
1968 
1969 


Year 


1959 
1960 
1961 
1962 
1963 
1964 
1965 
1966 
1967 
1968 
1969 


Table 2. 


FOREST 


N/A 
{ 


| 


352,240 
40,433 
147,663 
82, 168 
74,619 
57,430 


N/A 
N/A 
1,921 
3,783 
3,460 
9,743 
28,078 
5,585 
2,163 
4,976 
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Land Acquisition by Exchange by Major Agencies, 1959-1969 


SERVICE }/ 


155,1€4 
55,788 
165,557 
121,660 
86, 588 
88,888 


102,876 
686 
2,520 
3,725 


11,901 


4,370 
29,985 
3,831 
8,723 
4,500 


b/ Mineral rights only. 


N/A 


13,890,705 
6,083, 746 
15,923, 227 
15,645,171 
9,634,387 
26,523,488 


572,737 
43,118 
188 , 346 
275,495 
673, 233 
1,609, 589 
1,710, 706 
880,600 
210,353 
924,775 


N/A 


Lo ee ee po vs ssc 
Granted Acquired. , Dollar Granted Acquired Acquired Dollar 
Acres Acres 2% Value Acres | Acres _ Value Acres acres Value 


3,320 
15,405 
9,887 
2.297 
32,391 
96,327 
50,264 
125,381 
44,061 
95,204 
10,141 


Acres_ Acres Value Acres Acres Value Acres __ Acres Value 


© N/A = N/A 

13,386 1,595 
409,735 348 
27,180 . 854 
411,294 | 1,649 
2,374,663 1,086 
1,951,917 3,587 
2,330, 700 3,050 
1,214,743 2,301 
2,898, 523 9,392 
193,821 8,729 


840 38,000 2/ $ 
35 40 96 , 000 
53,000 b/ - 


a/ Ineludes acres Less than Fee; 1963-33 acres; 1965-233 acres; 1967-58 acres; and 1968-12 acres. 


1960 

1961 

1962 404 3. $1,750,000 

1963 1 7 313, 350 

1964 12,700 
1965 18 1a/ 763,400 11,223 
1966 225b/ 1b/ 2,352,000 70 
1967 3,652 4c/ 1,144,500 26 
1968 3,369 3,064 1,314,800 

1969 3 16 2,799,500 


’ = — eS ss 
GSA For Air Force 
Dollar Value 


28 , 242 698,500 
22,695 680,843 
52 . 533,450 

5 . 12,015 


nn Se es) 
Dollar Value | Granted | Acquired | Dollar Value _| Granted _| 


$3,500,000 


152, 300 


22 22 Suara 
8 N/A 4,200 1 1 $ 90 
879 352,000 
5 205 335,000 64 7 139,000 
1,860 ° 2,740 2,539,000 


GSA For Justice 


Elec.line Gas line 2 27 $48 , 900 
1966 32 318,000 
1967 1 1 12,620 
1968 2 
1969 

: LS 
GSA For 

1959 2 3 114,898 
1960 
1961 
1962 
1963 
1964 
1965 
1966 
1967 186 e/ $28,000 ‘ 
1968 25 155 $116,250 
1969 32 30 95,750 


GSA For VA 


65,229 sq.ft. 

52,776 sq.ft. 

163,712 sq.ft. 

Federal Property and Administrative Services Act of 1949. 
Less than .5 acres. 

arce: Provided to the PLLRC by Federal agencies. 


~~ SS 


¢ (@ lalo lol» 
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-Tabhe 4a. Interagency or Interdepartment Interchanges, Department of Defense 
' with Other Agencies, 1959-69 


To Army from BLM 


1959 N/A N/A N/A N/A 


To Air Force from BLM To Navy from BLM 


--(Acres (Fee))-= 


Fiscal Year 


| DoD from BLM 


1960 N/A N/A N/A N/A 
1961 7,616 N/A 9 7,625 
1962 2,133,099 91,515 971 2,225,585 - 
1963 8,155 227 2 10,884 
1964 231,383 . 456 | 8 231,847 
1965 3,280 1,205 108 4,521 
1966 365 - -1,020-— 18 | 1,403 
1967 615 353 74 1,042 
1968 200 19 6 225 
1969 192 55 N/A. 192 a/ 


a/ Data not available for Navy Department for Fiscal Year 1969. 


Table 4b. Transfers of Land Within the Department of Defense, 1959-69 


Fiscal Year Dept. of Army Dept. of Air Force Dept. of Navy : Total 


--(Acres Received) -= 


1959 ~ = - 
1960 - - 
1961 18,957 © 96,607 115,559 
1962 894 320 42 1,256 
1963 5,108 4,996 4,122 14,226 
1964 1,206,590 484 42 1,207,116 
1965 503 205 7,133 7,841 
1966 11,468 11,468 
1967 74 74 
3,538 3,538 
969 en 3 Bf OT) ee oo 
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|fable 5. Acreage Transfered To The Atomic Energy Commission 
) From Other Federal Agencies, 1959-69 


Agency Transferring Land To AEC 


BLM | NPS | Army | Air Force | FS | Navy _| 
(Acres) 

1959 
1960 
1961 680 318,000 318,680 
1962 2,571 24571 
1963 3,925 10,177 | 14,102 
1964 17,000 | 17,000 
1965 21,108 22 21,130 
1966 : 
1967 1,280 . 1,280 
1968 640 640 


1969 ) 20 4,595 | 4,615 


Source: Provided to the PLLRC by Federal agencies. 
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Table 6. Interagency or Interdepartment Jurisdictional Changes 
Forest Service with Other Agencies 


1959-69 


Army F775. C6 T.V.A. to FS. to Corps of 


Year to F. S. Ee As Esco. Corps of Eng. Eng. to F. S. 


1959 
1960 


1961 

1962 9,940 9,795 1,196 3,739 

1963 

1964 

1965 

1966 

1967 , 

1968 65 11,400 
1969 7 99 7,600 


Source: Provided to the PLLRC by Federal agencies. 
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Table 7a. Total Exchanges of Real Property Made by GSA 
For Various Agencies, 1959-69 


A. F. uv. 2/ 
(Dollars) 


Granted 
Acres 


Acquired 


Year Acres 


1959 a : a 


1960 - - : 
1961 106 40 $3,500,000 
1962 426 25 1,797,775 
1963 20 14 579,550 
1964 T2701 28,243 716 ,500 
1965 11,243 22,722 1,729,143 
1966 697 1,106 3,555,950 
1967 3,932 239 1,796,133 
1968 5,256 2,871 4,004,800 
1969 1,456 629 3,057,550 


a/ Appraisal Fair Market Value. 


Table 7b. Interdepartment or Interagency Interchanges, 
Made by GSA for Other Agenetes, 1959-69 2/ 


From P.O. | From BLM] From Bur. of|FromF. S. . E. C. | From Army From Air Force From Navy 
. Year to B.L.M. | ¢ Reclamation |to Bur. of to A.E.C. to A. E. C. to A.E.C. 


Reclamation 


1959 20 16 


1963 
. 
| 
| 


a/ Sec. 202(a) Federal Property and Administrative Services Act of 
1949 as amended (40 U.S.C. 483). 


Source: Provided to the PLLRC by Federal agencies. 


Year 


1959 
1960 
1961 
1962 
1963 
1964 
1965 
1966 
1967 
1968 


Source: 


Table 8. Exchanges of Land to Support Other Than The 
Controlling Land Management Agency's Program, 1959-68 


Exchanges Using Forest Service Land ESC BAUses BUetEe 


BLM Land 
F.S. Land Acquired Acquired ; BLM Land _ Acquired 
Conveyed by F. S* by N.P.S. Conveyed by F. S. 
acres acres acres acres 
262,000 72,940 


4,947 3,022 6,526 


Provided to the PLLRC by Federal agencies. 


Appendix II 


In 1964, the Select Subcommittee on Real Property 
Acquisition of the House Committee on Public Works, in 
connection with its study of compensation and assistance 
for persons affected by real property acquisition in 
federal and federally assisted programs, submitted a 
detailed questionnaire to a number of federal agencies : 
concerning their land acquisition practices. The 
questions and the agency responses thereto are con- 
tained in House Public Works Committee Print No. 31, 
88th Cong., 2d Sess. (1964). This appendix contains 
questions 49-111 and the agency answers thereto, relating 
to land acquisition practices other than land valuation. 


In 1968, the Senate Government Operations Committee 
asked the same agencies to update their responses. The 
replies of the Corps of Engineers, GSA, and the Department 
of the Interior are included herein. 


high, in which case the 


wavy 


It is the oe policy that an attempt be made to first solicit an 
on aS rs m the owner. If the anes ines to make an offer to 
sell, then the negotiator. through various discussions, atttempts to get 
teh owner to name a Esare at least for the basis of negotiation. If 
the owner refuses to name a figure, an offer is made by the Navy rep- 


ryesentative in an effort to get the negotiations underway. 


BLA—DISTRICT OF COLUMBIA 


Negotiator makes the initial offer. 
60. Do you negotiate with all persons having an interest in the 
land on the basis of one agreement and one overall value. 
If so, do you disclose the separate value of each interest or 
otherwise assist in the distribation of the proceeds among 
the parties? 
GSA 

Owners and tenants having » compensable leasehold interest are 
considered proper parties to the transaction and every effort is made 
during the course of the negotiations to have the owner(s) and ten- 
ant(s) handle the matter of distribution of the sale proceeds as a pri- 
vate transaction between themselves so that the entire purchase price 
may be paid to the owner(s). Where it is not possible to have the 
owner ( Vand tenant(s) having compensable leasehold interests enter 
into such an arra t, separate offers are obtained for the interest 
each may have in the property. In the event the latter course of action 
ned, offers are made in accordance with the guidelines 
previously cited, but no disclosure is made of the estimated value of 

the separate interest. 

MATIONAL PARK SERVICE 


When land is owned by two or more individuals under some form 


of concurrent ownership, such as joint tenancy or tenancy incommon, 


the National Park Service values the entire ownership but deals sepa- 
rately with each owner on the basis of his proportionate share of the 
whole. Where land is under lease it has been the practice of the Na- 
tional Park Service when the occasion has arisen to deal with the 
owner on the basis of the entire ownreship and leave it to him to clear 
the interests of his lessees from the land. It cannot be said. how- 
ever, that such is an established policy or procedure and undoubte:lly 
the National Park Service would deal with tenants for their separate 
interests if the necessity therefor arose. 


* gase of success 


The separate values may be disclosed and assistance may be given 


to distribute proceeds if it will aid in closing the case more quickly. 
_ BUREAU OF RECLABLATION 
It is our policy to negotiate with all parties having an interest in 
the seer outils basis of one agreement and one overall value. In 


other words, only one contract is dffer¢d for execution by all of the — 


owners. : 
T¥A 


Yes; except in cases where there is a leasehold interest and the 
owner and lessee esk that the two interests be divided and separately 
negotiated, or where a third owns the mineral or some other 
yeved rights in the land. If the exceptions do not apply, the land 
buyer paren the various parties what their proportionate share in 
the total purchase price will be, if they do not already have this 


ARMY ENGINEERS 


Negotiations are conducted with all persons having an interest in 
the estate we are acquiring, and one offer to sell (option) is taken 
jointly from all such ns. Exceptions to this are made as to the 
owners of large b. of outstanding minerals, and as to surface 
lessees. 

As a general rale, neither the appraised values of the whole nor of 
its component are disclosed datas negotiations. However, in 
joint negotiations, we will, on request of all ear 
furnish our cpimion as to the ratio of each interest to the over. 
settlement. 

° NAVY 


Yes. Generally we do not disclose the separate value of each in- 
terest, but leave it up to the owners to determine the division of pro- 
ceeds. Upon request, we do assist in the distribution of the pr 
by agreement between the owners of the various interests. 


RLA—DISTRICT OF COLUMBIA 


We negotiate one sgresment with the attorney or authorized rep- 
resentative appointed by the interested parties. The title company 
authorized by the Agency makes the distribution of proceeds. 

61. Dees your agency follow a single-offer policy? If 30, under 
whieh of these conditions are additional offers made or 
eounteroffers considered : 

(a) Where edditional information discloses that the Gov- 
__ ernment appraiser erred ; 
(b) Where additional information not available at the time 
of the appraisal indicates a change in market value; 
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< 
- 


(c) Where the variance between the Governments offer and = (c) The U.S. district court resolves all such differences. ‘To volun. 
the property owner's asking price is due to reasonable tarily reconcile any differences in appraisal judgment would destroy 
differences in ie judgment not already reflected the single offer policy, = Sea as 

er : s: is 


in the original offer? . (da) appraisals obtained from fee appraisers prior to con- 
(d) Other. - demnation exceed the original TV A appraisal. 
GSA doesnot follow a single-offer policy. , ee | 
ahs we No: oar doas not follow a single-offer or nontrading policy, 


WATIONAL PARK SERVICE . 


The National Park Service doea not fellow a single-offer policy 
but iates on a give-and-take basis wtihin the limits that are 
d to be fair to both tue landowner and the taxpayer. 

(a) Where it is discovered that the Government appraiser erred, 


except in thesd cases where the value exceeds $25,000 and the limitations 
of governing military‘construction authorization acts will not permit — 
negotiations over the appraised value. Such $25,000 cases area small | 
fraction of 1 percent of our total acquisition program. - 


the offering price would be adjusted accordingly or a new appraisal aa ier? een eee 
obtained ag negotiations resumed on the basis of the value found Xo: wemsintain flexibility. 
thereby. ; ‘ ree RLA—DISTRICT OF COLUMBIA 


YY 
(>) Where additional information indicates a change in market © 


value the a 


raisal would be brought up to date or a new appraisal 
a. recommenced. 
tion. : 


ced.on the basis of the new evalua- 


Agency does not follow a single-offer policy. 
62. If your agency follows a policy of flexible negotiations, ex- 


: ans oat tay ey A following: 
(c) The price range within which the National Park Service rep- PB are pa Le oe issible negotiations? 


praisals obtained by the Government. Consideration may not be given 


to the owner’s opinion of value if that opinion is not supported by the © 


Government's ap: 


raisal. 
(d) Offers sad counteroffers are always made within the authorized ~ 
negotiating range, as-that range has been set in accordance with the 


Govrernment’s app 


FISH AND WILDLIFE SERVICE 
No. 
BUREAU .OF RECLAMATION 


We do not have a single-offer policy. We attempt to negotiate pur- ~ 


chase contracts at the appraised value but give fall consideration te 
owners’ counteroffers. appraisals are made if information indi- 
cates the Government appraiser overlooked an item affecting the 


property's estimated fair market value or if information not a le | 


at the time the appraisal was made subsequently comes to light. Re- 
appraisa}s are also made if the owner’s counteroffer is substantially in 
excess of our estimate of value and if the owner can substantiate his 
asking price. 


Yes. a pi, ; 
(a) If an error in the appraisal is discovered after negotiations 
have been started, the property owner is informed that an error has 


TVA 


occurred and a revised offer is tendered him. The land buyer has no . 


pided by careful bac: 
Ley a ee 


s 
= iM 


eS ee 


authority to deviate from the revised offer. 
we ¥ a: iS ay p 


appraisal studies and 


__ to 19 percent above the frst appraisa. 


(c) How are the limits of the range determined? 


68a 
_ GSA does fellow a policy of flexible negotiations. The range of 


ne aches negotiations extends from an offer or counteroffer at or 
ow 


the appraised fair market value, which if accepted would con- 
stitute a just and reasonable amount to pay for the property, to s sum 
in excess of the appraised fair market value, which if accepted would 
be a just and reasonable amount to pay for the property, and which 
can be justified considering the nature of the appraisal process, the 
costs and risk of litigation fubereat anit thcadina teaeielsibareatge 


. of improvements to be retained and removed by the owner, and any 


other factors considered appropriate under the circumstances. The 
negotiator determines the amount of the initial offeror counteroffer 
as well as the amount of the final offer with due regard to the appraised 
fair market value of the property and the fact that he is cha with 
the responsibility of completely and honestly protecting the interests 
of property owners with whom he is negotiating who may be un- 
familiar or inexperienced in real estate values. 

(a) From i6 percent below the appraised fair market value to 10 
percent above the appraised fair value. 

(+) GSA central office. : 

(c) Appraising of real property is not an exact science. It is ex- 
pected that two equally qualified appraisers could vary 10 percant in 
estimating the fair market value of a property. Therefore, assuming 
a second appraisal was obtained it could ts fom ‘10 percent below 


SS —— 
aN cp avsteas 2 seeee oes : 


3 oe es ania ites eas para pei hang dis — 
a) The range of permissible negotiation is set by hi i vernment and the landowner sums of money enfirsly {Prep 
Ae tring tha recommen nn af Ulla aie aecaias oo tionate to the importance of the case or the appraised value of the 
the bacis of the appraisal reports made on the land. Under present tract; while at the same time, patterns cannot be set riven eon 


policy the negotiating range be set moderatel result in consistently paying bonuses to ‘holdout” landowners. We 
of the hi apprat a ae y above the amount bare expressed this td Sopa vista and district engineers by pointing 


ae a = 


: P : 
(ec u limits of the negotiating range ‘ out that it is our desire to reduce the n c t 
mis of the beac estimated by the Be oaicer a he placed in condemnation, but this must be accomplished consistent 
praisers. ‘The negotiating range is set in consideration of the fact with requirements for not pay” eviee 
that an appraisal is merely an informal estimate of the value of the 7228" of just and reasonable prices, and with the necessity of avoid- 
proper and that the -f oere must have flexibility to go a reason- ing (1) undesirable negotiation rs on large projects, and (2) 
amount over or un exact figure : 

corte Anal ee of “holdouts” Additionally, we stress that the limitations on delega- 
tions of authority to approve counteroffers are not to influence the 
range of negotiations. to the more valuable tracts, the reasonable- 


(a) Within 10 percent of Ute value. (The lower limit isany 25S of the range is measured more in the excess of the number of 
reasonable offer espe rudent well-informed vendor. The upper dollars under or over the ap raised value; and the best determina- 
at 


FISH AND WILDLIFE SERVICE 


Emit is the appraised v tions which can be prudently made, taking into account unusual 
(3) The negotiator up to the appraised value. taking conditions, the unusual nature of the property, appraisal 
e) Appraised value. _ variables, ote., fix the range of negotiations. The saving of built-in 

costs in these large cases is not si i t in our determination of 
BUREAU OF RECLAMATION offers to be made or counteroffers to considered. 


We have not adopted a definite range of increases over 8 ised i 1 

. . ; 3 over appra under section 301, the total of all options was only 5.7 percent above 

eles at grhich contracts may be obtained. This is determined the total of the appraisals of the optioned tracts. ae 

Bs = besa of reasonableness, considering court costs and trial (d) This is 8 Section which is left to the individual division.or 

Sean alasnank aig Tiere is necessary. For example, we ma district office. The trend, however, is to vest in the negotiator, after 

bak soles ened area percent increase on a $100,000 appraisa he has developed into a competent, experienced employee, the au- 

ae y ge iat a parcel at a 100- or 200-percent increase if thority to determine the opening offer “on the spot.” In some offices, 

bar hetarcb abe Sh promt tion action. The acceptance of a purchase the ppaee es is determined in advance by 8 division, branch, 
a1 o appraised value is subject to approval by the or section chief, or by a project manager, particularly on high value 

Commissioner, based upon a recommendation by the regional director tracts. This is also done = i 


as to whether the acceptance of the contract would be in the best inter. i i 
: - rience to make him fully competent to determine reasonableness. 
ests of the United States. e upper limits of the range on the lower value tracts would 
ave aeons Me fixed by the proven nega but ihe upper range on 
TWA does Mevay ¢ Aare igh value tracts, negotiations for which normally ast over a con- 
not follow policy of flexible negotiations. siderable period of time, during which they are subjected to discus- 
iiagrashcrneees sions at the “home” office, would in many cases be fixed by joint 
: - decisions. These decisions might involve the opinions of one or more 
(a) esiinee ee negotiations conducted 1 by the Corps of Engi- oF ee sete eau be Chief of the Real Estate Division, @ branch 

es sho. which i : 

available to the ecatinittec’ The range ne renee ec aies (c) In all cases, as pointed out in the EM above cited, the approved 
«3 one of “reasonableness” under the circumstances of each case. appraisal is the guide and the chief criterion against which to measure 


No ‘ne offer may be made which is not considered just and rea- the reasonableness of offers and counteroffers. As to how this is 
sree or example, while opening offers may be fad below the done, see (2) and (5) above. 

sppraieg ey Sens be substantially peer because they must stay mate 

deal conte of phat cate ores ue Fedo pres After reviewing the independent ap raisals, the range of _permis- 
are not measured exclusively in Bennetts cae : P 3 eine tile gible negotiations is established by the staff appraiser. The real 
under or over the appraisal, but b r exclusively in percentages estate manual of the Bureau of Yards and Docks authorizes the 
arcoarabs t 4 for: y a proper weighting of both. An negotiator to exceed the established range by 10 percent if the ap- 

ptable counteroffer for a low value tract might be several times proved appraised value isestablished at more than $5,000. 
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RLA~—DISTRICT OF COLUMBIA 


(a) In the absence of information from owners which would be 
furnished to our contract appraisers and might result in a revised ap- 
praisal, the limit would be betwean the amount of the low appraisal 
and the price referred to in our answer to question 63, part 1, except 
where an amount sought by an owner is so litte in excess of our upper 
limit that it eautd, be imprudent to (1) insist that our appraisers’ 


concept of value was absolutely correct and (2) acquire the Biri at ; 


by condemnation, with attendant costs in excess of the 
amount acceptable to the owner. 

{?) The 
' {e) See answer to (a). 


63. Do you follow the = me policy ia negotiating for low value . 
acquisitions as for high value tracts? What do you regard . 


as a low value acquisition? Explain. 
GBA 

The same policy is followed in negotiating for all ownerships. Fol- 
lowing criteria established by the of Justice we consider 
8 low value acquisition synonymous with their small tract definition 
which sets the vaine at $1,000 orless 

NATIONAL PARK SERVICE 

_ The National Park Service follows the same policies in Decne 
for low value lands as for high value tracts. Lands valued at Jess th 
$100 per acre could under present conditions be considered as low value 


FISH AND WILDLIFE SERVICE 


Yes. We consider $5 to $25 per acre as low value acquisition. 
Average value acquisitions now about $80 to $100 per acre. 


BUREAU OF RECLAMATION 


We apply the same policies, procedures, and techniques in the acqui- 
sition Ms Of parcel regardless of value. A low value acquisition is one 


considered as having an esiimated fair market value of $1,000 or less. 


TVA 
Yes. TVA’s minimum price is $26. 
AEMY ENGINEERS 


Yes. The negotiating policy is the same for low value as for high 
value tracts but the effects of its application varies, ie., the saving of 
built-in court costs might justify paying several times the estimated 
value of « tract appraised at $100; whereas such savings would, alone, 
justify only 2 sma! percent Sze increase on high value tracts, inasmuch 
as costs of condemnation and tri 


a 


y with the concurrence of the HHA regional office.. - 


rial do not increase in proportion to in-_ 


~ 


crease in value. Gradually, we have evolved the theoretical cutoff 
between low and high value as $1,000. This also coincides with the 
breakdown of condemnatien cases by the Department of Justice, which 
has a p for iting settlement or trial of small tracts, defined 
as those appraised at $1,000 or less. Our application of the $1,000 
figure is not rigid for iation purposes but we recognize that, when 
the traci Value exceeds $1,000, the significance of built-in costs hegins 
to disappear and the reasonable upper range of negotiutions is meas- 
ured by excess tage as well 25 excess‘dollars. Under all these 
circumstances, the variables and built-in costs have a greater impact 
on the low value isiti : nee 
Navy 
Yes, ex that with to properties having an approved a: 

raised pt of $5,000 or toa the negotiator may et the eat 
hshad range by $500, A property having an appraised value of $5,000 
or less is considered a low valus acquisition. 
= ELA—DISTBICT OF COLUMBIA 
nuisance strip of vacant mets 
64. Does the figure approved by the reviewing appraiser constitute 

the highest 5 ¢ amount you would pay for the land? The lowest 


Yes. For example, a Sar yale acquisition of $10 for a 3- by 15-foot 


; bts FY ae aes 
The estimate im the report approved by the reviewing appraiser does 
not constitate either the hi or Jowest amount that may be paid for 
the land. In this connection, the realty officer who negotiates for 
sale of the property enters into realistic negotiations and his original 
offer is ‘ais at a price. which, should it be accepted by the property 
owner, constitutes a jist and reasonable price for the p 
Wott with those estimates of value in the te = , 1 report. 
adter n ons, an agreement cannot be reached with a pro 
owner, the lowest offeg which has been obtained from the Pee 


, con- 


their 
2) cost and risk of litigation inherent in proceeding to 
t 3 : 


___ (3) The value of the improvements to be rented and removed by 
the owner, net demolition cost to the Government in the absence of 
removal of those improvements by the owner, the value any rent- 
free occupancy included as 2 part of the offer, and any other factor 
considered appropriate. 


NATIONAL PARK SERVICE 


a Se rarer earns eee 
servation Cosrnmnaission. _., SoS eee 


BUREAU OF RECLAMATION 


The estimated fair market value as determined by the appraisal is 
the lowest amount we will pay for an ownership. 


: TVA ; | 
Yos; in ench instance, except that he may approves different figure 
when the property 1s 7 
: BMY ENGINEERS 
“No” is the answer to both questions. The method for arriving at 
the final purchase price has been discussed in some detail in connection 
with questions concerning negotiations. : 
No. It is possible for both to be varied if warranted by information 
RLA—DISTSICT OF COLUMBIA 


In the absence of additional information, furnished by an owner 
lakes into account by appraisers at our request, it represents iz 
highest amount. The recommended value for each parcel must alee 
approved by the HHFA regional office prior to negotiations. “pies 
of all appraisal reports are sent to the regional office for review. 

65. Who determines the amount of the Government's official offer? 


The final offer? 
CSA 


Commissioner for Space Manag 


Oe eater os recommendations of the regional edministrotor. 


office after reviewing 


MATIONAL PARK GSEEVICE 


amounts of the Government's initial offer and of its final offer 
Sate to the discretion of the negotiator, so long as ths upper limits 


of the authorized negotiating range are not exec 
FISHI AND WILDLIFE SERVICE 


+ ntetal offer is determined by the negotiator. The final offer 
Rag allan wis Ks negotiator atk the approval of the regional 


su ony orig apd hearin fovea vy ine Migratory 
servation Commission. For other than duck stamp acquisitions the 
final offer is determined by the Director. 


BUREAU OF RECLAMATION 


The smount of the initial offer to a landowner is identical to the 
estimated fair market value as determined by the approved appraisal 


report. The purchase price, if in excess of the appraised value, is 
past to approval by Commissicser as explained under No. 20. 
e TVA . 


TVA’'s initial and final offer are the same and the amount is deter. 
mined by the appraisal staff. 


ARMY ENGINEERS 
The answer to this question has been discussed under the preceding 


+ several queStions. 


NAVY 


If an offer cannot be obtained from the owner the negotiator, based 
on the range as recommended by the staff appraiser, determines the 
initial offer. 


o- 


RLA—DISTRICT OF COLUMBIA 


The negotiator in consideration of the price established by the 

Agency as described in answer to question 63, part L. 

66. What factors are considered in determining the amount of the 
initial offer? Final offer? To what extent do offers reflect 
consideration of — 

(a) Variables in appraisal techniques or judgment; 
(3) Litigation risks; 
¢e) Litigation costs; 
i) Court awards for similar property in the area; 
e) Other. ¢ 
GSA 


‘The initial offer is based on the appraisal report and the estimated 


_ of cro 


fair market value of the property with consideration being given for 
such factors as reservation of improvements for removal, reservation 
and timber, or arrangements for continued occupancy by the 
seller for a specified period of time. The final offer is likewise based 
on the appraisal, taking into consideration such factors as litigation 
risks and cost of litigation. 
(a) It is recognized that an appraisal is an estimate and that good 
appraisals of the same property can vary as much as 10 percent. 
Therefore, our negotiations may range from 10 percent below the 


_appraised fair market value to 10 percent above the appraised fair 


market value. 
(6) Litigation risks are considered in making final offers. 
(c) Litigation costs are considered in making final! offers. 
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ird Uon- 


Se 


ey 


ee 


‘ 
a 


e: 


- (d) Court awards for similar property in the area are considered 


in making final offers. 
NATIONAL PARK SERVICE 


The amonnts, both of the imitiel affor and of the final offer, are 
besed upon the value set on the lands by the Government’s appraisers. 
The offer would in most cases be the uppor limit of the negotiating 
range; or moderately above the highest i 


= 


mod 
in order to allow for variable in appraising technique or judgment 
and in order to attempt to eliminate the necessity for resort to con- 
demnation with its s.tenant risks arid extra dost. * 
5) Same as (2) above.: So 
c) Sameas (a) above. 
Court awards for similar property are not considered in valu- 

i Bre y to be acquired by the National Park Service. 
é 
of the initial and final offers but would not permit an offer outside of 
the negotiating range or one not justified by the appraisal of the land. 

General policy of the Bureau is to make offers at 90 to 100 percent 
of market value. Final offers on appraised value at time or 
price Spree by the Migratory Bird Conservation Commission. 

(a) Considered. Sometimes sn appraisal is made by another ap- 
praiser. If the totai value of the property is high a contract appraisa 


() Given ¥ little consideration. 

c) Considered if asking price is kmown and within reasonable 
Pd appraised value plas estimated litigation costs. 

(@) If court action revealed overlooked elements of value appli- 
cable to the remaining tracts to be acquired those tracts would be 
reappraised. Little consideration would be given if awards were 
arrived at by average of high and low testimony of value. 


BUREAU OF RECLAMATION ~ 


As explained above, the initial offer is identical with the estimate of ; 


value contained in the approved 
appraisal process, court costs 
sumilar properties im the area are considered in connection with the 
offer to negotiate at above the anpraizad valuation. 


I report. Variations in the 


TVA 


Every effort is made to consider all factots that have a bearing on 
or influence Jand values in rmini 
which is the same as the final offer. 
(2) Carefal appraisal background studies and having all 

eviewed in the field | ai dias 


va reviewing nicer are inter 


apprais- 


Shean Soe 


Riga of fhe property. Mocs tae Gmal omert 


range is set. at a figure cor- 
ment of just and reasonable com 


e urgency of acquiring the land may influence the amounts , 


trial risks, and court awards fér , 


the amount of the initial offer, 


acl tr olive __ 


6) TVA’s appraisal policy is designed to promote purchase by 
oe conveyance aad 6 reduce litigation risk. _ 
(ce) Only asa consideration in TVA’s appraisal policy. 
(d) No consideration given. 
(e) None. 
ARMY ENGIN EES 


Many of these factors are discussed under the several precedi 
uestions. Uppermost, however, is a prerequisite determination that 

an initial offer, if accepted by the lan owner, will result in the pay- 
ion. Accordingly, the initial 
offer is influented, t6 the extent determinable, by the type of individ- 
ual who owns the property, or with whom negotiations are to be con- 
ducted. Normally, to achieve actual, practical, and realistic negotia- 
tions, it is necessary to leave “negotiating room.” By the time nego- 
tiations begin, the reputation, business ieee and ability of the 
landowner or his representative are usually known to the negotiator. 
If considered appropriate, a well-informed, capable businessman is 
approached with an initial offer which will leave more room to in- 
crease Government offers or to consider landowners’ counteroffers, 
since that is the only direction negotiations can take. As to ‘hose con- 
sidered qinin foemed: or incapable, a higher offer, which might well be 
in the fall amount of the appraised value ig made. Our analysis of 
the results of this practice shows that itis good. j d 

Tn addition to tantra set out under previous questions, and above in 
this question, the owner’s offer (if he makes the initial offer) would 
have an influence, as would also the objective of being consistent as 
to informed owners and also as to uninformed owners in the initial 
offer; and consistent as to all owners in the final offer. The impact 
on the remaining acquisitions in the project area also has its influence, 
especially as to low value tracts. oi 

(a) Initial offers reflect these variables to the extent considered 
reasonable and proper. As above stated, appraisal variables have 
more influence on opening offers to uninformed landowners than to 
capable businessmen. They are, as elsewhere stated, always given full 
significance in making final offers and considering countero : 

(6) Same as ( . ; me 
a). ; 

(d) Federal court awards on the same project or in the same court 
jurisdiction are a factor which enters fully into the consideration of 

downer counteroffers. 

(e) Attempt has bgen made to achieve full coverage above. 


WAVY 


The established of values and information developed at the 
negotiations are considered in determining the initial, as well as the 
firral offer. 

(a) These are considered and evaluated in the course of the ap- 
praisaL 


(3) , . Scan be persuasive in deciding to 


GSA 


initial and final-offers represent a 

: et value.of the property giving due consideration to the 
intangibles mpherent in th pias process. Both are considered 
compatible and fall. within the limits of a best estimate. However, 
the initial 6ffer or chuntaroffer is one which, should it be accepted by 
the property owner, would constitute a just and reasonable price for 
the ope ae final offer ae exceeds the estimated fair 
markt us of the property w only one appraisal perty 
(aa bale hiateed aR peop ah 


e eg: 
cater t,t, 


NATIONAL PARK SERVICE 


Both the initial and final offers must be within the authorized 
and must. be supported by the valuation of the lundias determined 
the Government's appraisals. 


WISH AND WILDLIFE SERVICE 


No. Wis usunlly slightly less The final ; 
simateot zat! A eer tae e offer will be our best 


BUREAU OF RECLAMATION 


to purchase considers, in Pe dition to the 


TVA 


The initial and final offer, which are the same, is never less than 
TVA’s opinion of the fair market valus of the property? 

It has been pointed out in prior questions that the initial offer does 
not always represent the exact appraisal estimate of the fair market 
value of the property. The offer does coincide with such estimate. 
However, our initial offers are within a reasonable of the a 

re 4 considering that an appried estimate does not 
value an er expert opinions } — 1 
are a most cases—either higher or lower. re rage a 
e attempt never to break off negotiations without offering at least 
the appraised estimate of value, even in a case where the soeterolice 
of the owner is so high as to make it apparent that the breakdown of 
negotiations is a virtual certainty. In those ceses where there are 
actual, practical, realistic negotiati such negotiations are not 
broken off until a final offer has been made by the Government, within 
the range of reazonableness above the appraised value, considering ap- 


re Rn BA, NRE 


ret valle Of ine property? Does the final offer? ~ applicable to the particular proper a 


al and Gnal-ofers satisfactory estimate of | 


SSS ere 


2 HAVE 


Yes. If the final offer is higher than the initial offer, it is still the 
best estimate of fair market value based on factors developed during 
negotiaiions. — 

BLA—DISTRICT OF COLUMBIA 

Although the initial offer may be less than we are prepared to pay on 

the basis of a voluntary: sale, it is not substantially less and the price 


a is not to anderpey oe owner but rather to provide some lati- - 
tude in discussions with hi oleate that his views have been 


given consideration. Many owners woul the negotiation as 
ee, if they were given one price and discussions were then termi- 
na 

68. Is the initial offer in the amount of an approval appraisal? Is 


the final offer? 
Gsa 


The initial offer or counteroffer may be in the amount of an ap- 
pd dy The final offer may also be in the amount of an 
approved appraisal when two appraisals have been obtained and the 
two appraisals establish a reasonable range of value. As Bd Peas 
sndicated where only one appraisal is obtained, the final offer usually 
eects tis ecistnatad fair market value of the property. 


NATIONAL PAEK SZHVICE 


The amount of the initial offer is not necessarily the amount of an 
a i it being recognized that an appraisal is merely 


a 
- an info opinion as to the value of the land—but it must be a rea- 


sonable one in the light of the appraisals made on the property. The 


- Gnal offer is usually the upper limit of the lating ange § toe 
representing an arbitrary amount over the Righest appraisal of the 


land obtained by the National Park Service. 
FISH AND WILDLIFE SERVICE 
Wo. SesNo.67. Yes, tothe second part. 
EVEZAU OF RECLAMATION 
Tho initial offer to purchase is always identical to the estimated fair 
market value as shown in the apparers appraisal report. The final 


offer may be the same as the initial offer or it may be an amount in ex- 
cess of the appraised value, considering ths additional items specified 


under No. 25. 


TVA 


The initial and final offer, which are the same, is the price estab- 
lished in the final appraisal. 


Il-15 


ancwk ENGaN Eis 


Inasmuch as our a roved raisals 
of ‘Pp app ate the vehicles by which the 


best fair market value of the properties 
answers to the preceding question apply to this this question. ee ae > 
= soe ANY - - 
RLA—DISTEICY OF COLUMBIA 
Seo answer to question 25. ae, 
ee iator fully informed about th the value of the 
i el rr tl tae her spe taferention? 
Joe mgt i t the value of 
aired. al this information b fede fongis 
ao » and inspection of the 


The negotiator is 3 fully inforined Reaniitg 
through study of the Government's appraisal reports 


BUREAU OF RECLAMATION 


Tho negotiator is fully informed about the value of 3 
he is attem to on behalf of the United States! ee ine 
tains his info mation by review of the appraisal report. ; 


TVA 


The land buyer ea ee the appraisal 


the reservoir 


Serer’ reviews the land map, con- 


g Phe megotiator.is “fall informed abont 
He obtains his a ap fe from several sou the value of the 
and of sabe hey pee. report. 


se ape sees gel 

appraiser and, in appropriate cases, with his own rviso 

pri of the prope: and ezaminat: fe ga fa = 
appreizer as comparable sales, ee sa eR gel 


ot Tn ante = 


and, in most cases, inspects the 


flan ha hc ls : 


ions for the. | 


= easing: alpriee ke! © Proper a ‘i 


the cireumstances | 
“values in the areas be 
wing: Discussions with the - 


enced negotiator will | 


_ subject 


also nave sound o 


inivas of his own, against which to anterpree valua- 
tion data obtain é 


from these sources. 


seep SMANS,. “52 
Pb schists obtains his information by ees review and analysis 


reports, by inspection of the propert, Ae 
evel, ies by confereoce wit staff appraiser, the fee rs 
his »and the division director. i 


HiA—SITRIOT GOB COLUMBIA 
Waar teeanetecet of the eppraisal reports. Negotiator inspects 
the property and is in » position to judge the comments of the owner. 


70. Are ‘negotiations ever ever conducted by the same individual who 
or approved the appraisal of the property? If so, 
explain the circumstances under which this practice is per- 
tai 
;  @8a 
: Negotistiéns are not conducted hy the same individual who ap- 
sivaited.oF approved the appraisal of the property. 


: ATID WAL PARK SERVICE 


It isnot the policy of the oy page Park Service to have the ap 
negotiate hap pe bite of a property. which h Ne Lis cope ee es 


FISH AND WILDLIFE SERVICE 
Yeu, by the appraistr, but not by one.sho spproved the'sp raisal. 
The person who prepared { ibe appre Se roost familiar with wath the 


perty. Especially on ayer 
rate negate involves gabdaciial travel and other overhead costs. 
Such appraisals and negotiations are subject to complete review. 


BUREAU OF EKECLAMATION 


We do not use appraisers to negotiate the purchase of tracts which 
that individual appraised. 


TVA 


No. rie . 

pose ranean 
-No. The Corps of hes hed a 2 icy to 
never permit the party whe sppraises a or who reviews 


such appraisal to conduct eae or participate in the negotia- 
tions in connection with such property 


WAVY - 


Generally, no. However, on occasion and due to shortage of per- 
sonn-! the staff appraiser will assist in negotiations. Contract ap- 


the 2ppreaSiser ss compeaerandbiec saics- Amn 


=a 
HLA—DISTRICT GF COLURBIA 
No. 
_7L Is the negotiator required to disclose to property owners and 
tenants information concerning any of these elements of — 
your a) 
a) Theamount of the appraizal; 
3 Value of part taken; : 
c) Severance damages; 
Special benefits 


Highest end best use of land and improvements; 
g) Reproduction costs and degree of depreciation of im- 
provements; ; 
BY and tae atts ain ech clei 
ri ount o inc in classification ; 


; Separate values of land and improvements; 


GSA 


a) No. 
) No; but may be discussed in general] terms. 
c) No; but discussed to satisfy the owner that elements of com- 
pet le damages have been considered in arriving at the value of 
y- 


0. 
e) No; but discussed in general termsif a priate. 

3) Na; beiiiay te diecined in peters! tema 

(7) No: but may be discussed to satisfy the owner that these factors 
were conside 

h) No; but may be discussed. 

t) No; but may be discussed. 

4\ No; but may be discussed as appropriate. 

(F) No. 


He Na. 
m) No; bat may be discussed. 


HAYIONAL PARK SERVICE 


Nene of these elements of the appraisal are disclosed to the Iand- 


owner. 
FISH AND WILDLIFE SERVICE - 


No to all (a) to (n). 
BUREAU OF KECLAMATION 


The iators are instructed that the only breakdown of the esti- 
mated fair market value that may be disclosed to a landowner is (a) 
value of the part taken and (6) severance damages. - 


enced neg_owrator wr. - 
amecemennrd . 


raisal. - : 
(2) Notas a separate element of the appraisal. 


(a) The land buyer informs the landowner that the offer is the 
amount of the apprai 
c) May discuss severance damage in general terms, but never dis- 
closes the zmount of the damage shown in the appraisal report. 
(2) If the appraisal report shows that direct special benefits are 
reflected in ths appraisal, he is expected to emphasize this in his nego- 
tiations, However, he never discloses the ‘amount given in the ap- 


praisal. ; 
-_ (6) Heis instracted never to disclose the separate values of land and 


fh A discussion of the highest and best use of the land and im- 
provements plays an important in his negotiations. 

(g) May di reproduction costs and degree of depreciation of 
improv ts in general terms, or as they may apply to the particular 
rty under negotiation, but never discloses any figures pertaining 
to them that appear in the appraisal report. : 

(A) May discuss land classification in general terms, but never dis- 
closes the amount of land included in or the value assigned to each 


to conduct the negotiations. : : ; 

(%) The same applies to general farm income estimates in the area 
so stated in (7) above. : . : 

(l) The same applies to crop production estimates in the area as 
stated in (7) < ; estar 

(m) The same applies to soil and subsurface conditions in the area 
as stated in (7) above. 

(n) Nothmg specific. 


ARMY ENGINEERS 


severance dameges, 2s set ont in the appraisal, is disclosed on our pay- 
ment and closing p 
this form is furnished the landowner, to file with his income tax re- 
turn. In condemnation cases, the nsibility for disclosure for 
income tax rests with the U-S. attorney. : 
(d) This is an element of the appraisal, the amount of which is 
not disclosed. However, the negotiator would advise the landowner 
that special benefits, if any, had been considered by the appraiser. 
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(¢) These values are components of the overall appraisal, and the. 
exact nmounts are not disclosed, except the salvage value of improve- 
ments available for removal by the landowner. 

) The negotiator does disouss the highest and best use of the land 
an eoprovemen's, to indicate the consideration thereof in the 
appraisa 


g) These are components of the appraisal and the amounts thereof ~ 


are not disclosed. 


(%) These are also discussed, just as is the highest and best use - 


of the property, to indicate the consideration given by the appraiser 
to this element of the appraisal. a : 
(i) This would be discussed, even in cases involving only one classi- 


) Then 3 ugdired to disclose com; le sales ; how- 
ever, thesé may be discussed with the landowner if deemed desirable 
and relevant to the negotiations. 

(%) If the income approach is used, it is normally based on in- 
formation furnished by the owner. The amount of the income would 
be discussed if that point is raiséd by the owner, but the result of its 
use in the ap raisal technique would not be disclosed. 

(2) ction estimates would also normally be determined from 


the owner's records and, if pertinent to the negotiations, they would 
be discussed durimg the negotiations, for Saris east t the high- 


est and best. use of the land, or land classifications, would be discussed. 

(m) Sameas (/),(g),(¢),and (7),above. 

(n) Anything factual bearing on value would be discussed; and the 
general appraisal techniques might also be disclosed. However, the 
amount of the total apprazsal or the estimated value of any component 
part of the property would not be revealed, other than salvage value. 

In specific reply to this question, the negotiator is required to dis- 
cuss any of the items which are listed above as being open for discas- 
sion, provided such items ere pertinent to the negotiations, or are 
in reply to inquiries from the landowner. 


NAVY 


The amounts of appraisals and details of their preparations are not 
permitted to be disclosed. This, however, does not preclude general 
and even specific discussion of the elements of the appraisal so long 
as the expression of opinion of value made by the appraiser is not 
disclosed. 

BLA—DISTRICT OF COLUBIBIA 


No. However, it is-sometimes advan us to discuss certain fac- 
tors taken from the appraisal reports, which were used in arriving at 
the fair market value. 

72. If you diseeurage or prohibit the disclosure of appraisal in- 
for:aation explain why. ; 


Ga 


the esact value estimates contained in an appraisal 


- . formation is Gausidered te be confidential. 
_ of the appraisal reports would open up a field for endless controversy _ 


of potential disagreement and makes prosecution of the case more dif- 
ficult for the U.S. attorney in the event it becomes necessary to con- 


demn the property. 
NATIONAL PARK SERVICE 


i t disclose appraisal information since such in- 
_ The Service does not disclose sie See 


over the methods and dats wsed by oe spp 
in arriving at his conclusion. Since the offer made the wher 
clecsly apyroniinaiog 8 SO ee value, disclosure of the exact 
amount of the appraisal report or reports would add nothing. 


FISH AND WILDLIFE SERVICE 


and tends ie -thalendowners more points to quibble over and to. 
argue about. However, cortain appraisal information is occasionally 
discussed with the landowner where it might help to explain the basis 


for arriving at the offered price. 


BUREAU OF RECLAMATION 


Appraisers do not disclose details of the appraisal re; rt, because 
the report is a major part of the Gavetainent’s ore the event 
condemnation is necessary. 


TVA 


The landowner is entitled to know the full amount of the offer. 
Disclosure of the value assigned each ele ages jad to oon 
trov and prol negotiations. owner would agres only 
with Seated amie neh He would d'-agree with the values he 
considers low. = 

ARMY ENGINEERS 


The disclosure of appraisal information, except as indicated under 
question 29 above, is prohibited. reasons are: 
a ractical, and realistic negotiations would be much 


ons. 
) the event of failure of negotiations, necessitating com- 
aatihaiion, thes praisal information is evidenced which must be 


of the United States. Its previous disclosure would 
be prejudicial to the Government. The De of Justice 
has always considered appraisal data to be “privileged” informa- 
tion as between their Department and the acquiri agenciss. 
(c) Disclosure of the appraisal would inevitably lead to end- 
less di ts with landowners as to individual eomponent 
elements of value contributing to the final estimate of value. 
Owners, generally, do not realize or understand the “unit rule” 
approach in arriving at a final estimate of ralue. 


Disclosure of the opinion of ee of the appraiser i is met euthor- 
ized, so that the Government will not not be embarrassed in the event con- 
demnation becomes necessary- 


SLA —SISTRIOT OF COLUMBIA 


‘mast be confidential since disclosure would 
phere it ba cute unsuccessful. jopanda 
73. Has your agency ever operated. 
Hava you eres erie nce SP Explain. 
‘ smaaits aes - eae 
GSA has never operated under a GSA-wide Bien 
agree een stroke 
offices. It is felt that the results were not favorable. . 


WATEONAL PARK SERVICE ~ 


he Nail Pack Savion an pre ttl oly of ra 
for the reason given in the precoding answor 


FISH AND WILDLIFE SERVICE 


pashan te of disclosure. We have in: 


abr Neat 


Palak er a a oa under a policy of discl 8) im 

soibeg teat exrain 

tices ps Oe ee sn aid Nebrasks did soars 208 

Bares pe iif time ebout 12 or 18 years aE, We have not 

officially tested such a procedure because it would be contrary to the 

Fei ak cridcus tn een a coerinaton sion aco. 
verniaent’s evidence in the event a condemnati 


AEMY ENGINTERS 


Tf this pertains to literal disclosure of the » reisal 
or qmatareta each een of sige therein, we have never 0 ied 
under, or generally tested, cach . However, we have oc 
casional requirements levied to ‘disclone & information after 
ay ot the chief results were contention over a closed trangac- 
oe Ractoe relations. Under our previous one-price policy, 
weet losed the amount of the a igal, since we identi 
offer as being the approved appraised value ‘(or approved high 
coerainall 


under a policy of Giscloests? 


operated under policy 
teated disclosure of appraisal details by negotiators, with un- — 


on ection is neceisary. . 


i : oF —————— => SS —— = a 
partment of Justice digoare has never been tated bans (1) 5 (Gy ants 


condemnation palpate a trial of the issue of value is always @ pos- 
it would be cantrary to the Government's best intaresis to dis 
close i came befratand 


; 1.4 DISTRICT, OF SUA 
1A. Are negotiators required to sabmit written reports ofeach con- 
poe tact with the owner or tenant? 
GBA 


- Negotiators are required to submit written reports of each contact 
with an owner or tenant. 


- HATIONAL PARK SERVICE 


_Megetebiey an genitad 3 abel ree aa? 


FISH AND WILDLIFE SERVICE 


Yes. 
EUREAU OF BECLAMATION 
Hoesen a nly ma mb ten morte when ha 
ungbls to negotiate a contract. 
TVA 
Yea 
COEPS OF ENGINEERS Mi 
Yes. 


- Navy 


Yes. Negotiators keep memorandam notes of all contacts with 
owners or tenants or others of interat which areavailable. . 


GSA form 1848 is uci to report negotiations with owners 
and others having a compensable tereat in the 


property being ac- 
| quired. Th foc wood provides date in respect t the ion enti rof the 


persons with whom negotiations were cond 
negotiations which took place, and a statement t regurding action taken 


'  o¢ to be taken ag a result of the negotiation. 
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NATIONAL PARK &@RVICE . 


Negotiators usually make trip to their supervisors. ‘These 
potts record contacts, i offers, and other events affect- 


ii 


BURBAU OF ESCLAMATION 


A copy of a typical fica) report is ses. te — 


P23 ava : ae 
ane oD oF cataol by TVA. © (ibis inatorial retained 
in subsommithee’s files} Pages: 7 


CORPS OF ENGINEERS 
is made on a standard form, and typical 
= mre Delayed 40 be fully plea 
reports are complete c. nological ries of negot 
and reflect all factors Gabidered in evaluating the landowner’s final 
counteroffer. They also contain recommendations of the negotiators 


and higher i ee jection of the final counter- 
offer, and justification for recommendations. 

Finally, they are designed for retention in the files to document the 
ocean of the case, the reasons therefor, and the identity of the 
individual who made the final decision. 


The negotiator’s 
jes are attached. 


NAVY 
Content of negotistors’ reports are 2s shown in copy of report fur- 
tes tease ratty caprarial"ictained in sabsomuaition Hak) 
RLA—DISTRECT OF COLUMBIA . 


A log indicatingythe results of each conference. | 
76. In partial takings, are tract boundaries marked on the ground 


in sach a way that owners and tenants can readily determine - 


the extent of the taking? 


GBA 


th 
See 


in the field. Algo, in sectionalized land, severance 


akings and tract boundaries generally are not marked on 
fe e reason that the GSA | isition program involves 


reTrarts et os ey a = ¢ pst — 


which are readily identifiable. 3 However, where it is practicable and 
necessary to do so partial takings and tract boundaries are identified 
on the ground. — ee 


NATIONAL PARK GERVICE 


_ ‘The land taken minst he identified so that the owner, the Govern- 


ment, and dthers concerned know what Jand is taken. 
FISH AND WILDLIPE SERVICE 
« BUREAU OF. RECLAMATION 


parties area ware of Bartek of the teking. zs ms 


TVA . 
Yes. . See ad 
This is a problem only in severance czses. 
In king boundaries will have been pointed out to 
the owner by ie Sepa if he has heen accompanie 


quired. If this proves impossible without physical marking on the 
poe Tes However, 2s a rule, taking 
ines are not physically ; 
In cases W. the severance line does not follow artificial or natural 
monurscts, the question of the exact location of taking lines first 


arises during the appraisal. If these lines can be located for the 


praisal without being marked, the landowner can also normally 
shown where they are. . 

Our policy of applying sound real estate practices to avoid costly 
severance results, in many cases, in fixing the taking line along nat- 
ural or artificial boundaries which require no marking to locate them 
: Aon f , mently occurs 
by use of fractional descriptions which require no marking as a gen- 

NAVY : 


£ 


Veit rising ; 
77. Estimate how freewently property owners and tenants have 


legal counsel at the time of the precondemnation negotia- 
tlons with agesicy representatives? 


GSA 


_ It is estimated that property owners and tenants heve legal counsel 


in about 50 p reent of the cases being negotiated during precondemna- 
_ tinm nawtiatinnes with a wn ne rane bm bionn 


owners are represented by counsel in less than 2 percent 


of National Park Service negotiations. 
FISH AND WILDLIFE SERVICE 
About 10 to 20 percent of the time. 
. _ BUREAU. OF RECLAMATION 


Definite information is not available, but we would estimate that 
landowners and tenants have legal counsel present in approximately 
5 percent of our negotiation meetings. 


TVA 


It is estimated that anywhere from 5 to 10 percent of the owners 
throughout the Tennessee Valley area now retain counsel at the time 
of precondemnation negotiations. 


ARMY ENGINEERS 


This varies widel: aphically and also as to the type and value 
of property and shee type at ane The number of individual owners 
having counsel at the time of precondemnation negotiations is reported 
by our districts at from 1 to 15 ae As to valuable es sate 

percen is hi everywhere, but more so in some ons 
hae ieinherc Ta seta dps perenteme Me cuc cae ie vieporred 
at 50 percent; in other parts of the South, less than 10 percent. 
Corporations have counsel in most cases, and negotiations are fre- 
quently conducted by corporation counsel. 


NAVY 


Approximately 10 percent, particularly where properties of sub- 
Banca Wilaucriarclred! } 


HLA—DISTHICT OF OOLUMBIA 
Ten percent of the time. . 
78% Estimate how frequently property owners and tenants have 


anpraisal reports at the time of preeendemnation negotia- 
tions with agemney representatives. 


GSA 

It is estimated that property owners and tenants have appraisal re- 
ports in about 20 percent of the cases being negotiated during pre- 
condemnation negotiations with agency representatives, although it is 
believed that more than 75 percent of the property owners have con- 
sulted with appraisers or real estate brokers in respect to the market 


valus of their property. 


r 


= s <1 


negotiations. 
“FISH AND WILDLIFE SERVICE 
Less than 10 percent of the time. 7 
BUREAU GF RBULAMATION 
We estimate that less than 5 percent of the landowners with Sees 


emnation 


ports at precon 


we deal obtain their own appraisal reports during precondemnation 


negotiations. 
TVA 
Very infrequently, perhaps less than 1 percent. 


AEMY ENGINEERS 


This varies widely geographically. For example, in the Midwest, 
approximately 50 percent of owners have some type of appraisal, but 
on individual properties these usually are not from accredited sources 
or in acceptable forms. In Florida, owners seldom say whether they 
have appraisals, and in only aboat 5 percent of the cases is the existence 
of these appraisals revealed. In ihe South and Southwest, less than 
& percent have appraiss!s. In the North, the percentage is higher. 
Corporatioas usually have appraisals, sepesalte if the property is 
valuable. 

NAYT 

Rarely. 
RLA—<HEERICE OF C.UMBIA 
Fifteen percent of the time. 


Miscetnanzous Questions amp Answers Retarixe To Peacrices amp 
Procepures ror Acguimrrion ory Rea, Proreery 


(Part III) 


' 79. At wnat time subsequent to the congreszional authorization of 


the project do you first advise swers and tenants in and 
adjacent to the project area as to the probable area te be 
acquired and probeble timing for acquisition of necessary 
lends? y 

GSA 


A news release is issued describing the project area as s00n as the 
site has besn selected. 


NATIONAL PARK SERVICE 


Project boundaries are usually described, at least in a 


] 
in the congressional authorization. Detailed setting o ah 


nera 
boundaries 
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may have to await the completion of surveys. 
it Becomes available, is dissemina ’ 
media and by personal contact with landowners and with groups of 
FISH AND WILDiIFES SUSTICS 

At the time the land is appraised. Public meetings are held and 
printed statements are often made available. Migratory Bird Con- 
servation Commission approval is. required for waterfowl refuge 
acquisitions. r 


iting within the area of a proposed roject 
"the extent of the project boun ri through 


is not necessarily disseminated at 2 time a project is authorized by 
the Congress as detailed acquisition ee are not developed until con- 
straction fands are appropri may be some time after the 
Congress authorizes the project. 


TVA 


If the authorization includes an appropriation, a form letter ex- 
plaining in detail the systems and policies that govern TVA’s land 
acquisition programs is mailed as soon as possible to all owners whose 
lands are expected to be affected by the reservoir. A list of the owners 
and addresses is compiled by TVA’s Maps and Surveys-Rranch when 
copies of recorded deeds are being made for survey purposes, and the 
list is usually available by the time the project is cuthor ten! 


ARMY ENGINEERS 


This is answered in two parts: : 

(a) Military—Public information programs pertaining to the ac- 
quisition of land for military Spies is the primary responsibility 
of the using agency. However, the Corps of ineers participates 
in the preparation of news releases and the holding of Ae 
meetings to comment on or explain 43 feptoe procedures. These news 
releases and public meetings are timed by the using agency, but usually 
precede the initiation of efforts by the Corps of ineers to obtain 
righis of entry, appraise, and negotiate options—in other words, the: 
immediately precede the first contact by the corps with individual 
landowners. Accordingly, they are not timed by date of project au- 
thorization or appropriation 0 ds. Therefore, this answer applies 
to miTitaey eee under both this and following question. 

(b) works.—The Corps of ah dred presently operates under 
section 302, Public Law 86-645, which requires that reasonable effort 
be made to furnish owners and occupants information as to the project, 
within 6 months after its authorization. ae 


a - 


This information, when : 
ted through public informational - 
: taining to land acquisition. 


- 


Extensive use is made by some district engineers of newspaper, radio, 
and television media to keep the public informed of developments per- 
P i In some cases; landowners’ meetings are 

held at this time. : 
WavVY 


No formal action is taken to advise owners and tenants subsequent 
-to congressional authorization, unless the appropriation has been made, 
since at that time there is no assurance when the appropriation will be 
made. However, almost without exception, information of a pro 
project is g y made available to the public prior to authorization - 
and approptiation, by local and news media. Generally 
this results in inquiries by owners and tenants ss to isifion 
schedule, who are provided with the best information svatiable at the 
moment. : : 
BLA—DISTRICT OF COLUMBIA 


2 


Congress does not authorize individual urban renewal projects un- 
dertaken by the Agency. Projects are financed by funds made savail- 
able to the Agenc ae Housing and Home Finance Administrator 
under title Iof t ational Housing Agt. Funds for carrying out 
the project, including those needed for. pequisition of prceensy; are 
made available under a contract for a Jean and capital grant. The 
actions required under local law prior to the acquisition of property, 
and the procedures of the Agency in connection with these actions aré 
as follows: The boundaries of an urban renewal area must be adopted 
by the National Capital Planning Commission and approved by the 
District of Columbia Commissioners. Following adoption and ap- 
proval of boundaries, the Agency undertakes surveys and studies of 
the area to determine existing conditions, Concomitantly, the Agency, 
frequently in conjunction with the Planni.g Commission, conducts 
meetings with owners and tenants of properties in and near the area. 
Notices of these meetings frequently appear in the local newspapers 
and in circulars advertising the time, place, and purpose of the 
meetings. : 

If it is determined, following the surveys and studies referred te 


* above, that an urban renewal project should be undertaken in the area, 


an urban renewal plan is prepared. Phor to the acquisition of prop- - 
erty, that plan must be adopted by the ‘Planning-Commission and ap- 
roved by the District Commissioners.: The law requires the District 
ers to hold a public hearing before approving a plan. 
Notice of this generally appears in all three local newspa 
several times before the date of the hearing and, in addition, individual 
notices are sent out to numerous izations and individuals and in 
some cases to Broperty owners and residents of the area. The approved 
urban renewal plan must. specify those properties in the area which — 
are to be acquired and those which age not to be acquired, provided 
they are in compliance with the plan. After the Commissioners’ hear- 
ing, the Agency is able to advise owners and tenants of the approxi- 
mate date 0 land scquisition will begin, assuming spproval 


_ of the plan by the Commissioners. 


80. At what time subsequent to the appropriation of funds for 
land acquisition or construction de you advise owners and 
tenants of the proposed plans for acquisition? Do affected 
landowners and tenants have Secs ears to comment 


upon the prepesed acquisition 
GSA 


AS soon nr the site is selected. Affected potas ners and tenants are 

-not provided an opportunity to comment on the proposed acquisition 

fe which is generally controlled by the construction schedule. 

However, every effort is made to afford property owners a sufficient 
NATIONAL PARK SERVICE 


This question is difficult to relate to the situation which exists in 


the National Park Service’s land acquisition program. Much of the , 


Service’s acquisition program consists of efforts continuing over a 
ep yerod of time to acquire inholdings of privately owned property 
within long-established park areas. Landowners in this Situation are, 
of course, well aware of the existence of the park and of the general 
desire of the Service to acquire their lands when the opportunity pre- 
sents itself. Contacts with landowners may be casual and Brisa over 
a long period of time, with no particular to purchase being 
present. In these circumstances the acquisition is consummated, in 
a instances, as much at the initiative of the landowner as of the 
rvice. 

Even in the major land acquisition projects the Service dces not 
conduct a program of an intensive nature such as is a necessity with 
agencies responsible for constructing defense facilities, airports, res- 
ervoirs, and projects of a similar nature. The conditions ander which 
land is acquired for National Park Service projects allow ample time 
for more or less informal] contacts with the public and with individual 
landowners and permit the acquisition schedule to consider the con- 
venience of landowners as well as of the Government. Information 


regarding a major National Park Service poet may first reach land- . 


owners through the means of public informational media, such as 
newspapers, and through contacts with civic organizations, public 
bodies, and groups of citizens. The first direct contact with a land- 
owner might well be a request by mail to have his land appraised. 
Following the appraisal, direct contact in person would roLabty be 
made to open negotiations for the friendly purchass of the property. 


FiI8H AXD WILDLIFE CLEEVICB 


Landowners are aware of acquisition plans prior to the allocations 
of funds. Public meetings, newspaper articles and personal contacts 
bring our projects to the attention of the local people. 


BUBEAU OF RECLAMATION ' 
Landowners and tenants are advised of land acquisition plans as 


soon as ible after construction funds are available. Public meet- 
i at which our lend appraisal and acquisition policies and 

lained. This information is also contained in pam- 
phlets and other literature which are mailed to the landowners or ten- 
ants. They are afforded every ojpor{unity to comment on all phases 
of the acquisition and the schedule. However, the acquisi- 
tion ee is tied, directly fs the eee baneg eee that there 
is not much opportunity to a the acquisition to the views 
or desires of ‘the individual aes 


TVA 


The first question is answered in 80 above. Although comments are 
not solicited from landowners and tenants, Land branch employees are 
availableto discuss at any time the acquisition schedules with the land- 
owners, When real need exists priority is given to early purchase of 
specific tracts. . , : 

AEBMY ENGINEERS 


(a) Miélitary.—See the answer to previous question. 

(5) Civ works—The Corps of Engineers operates, as to this-re- 
sponsibility, under section 302, Public Law 86-645, referred to in the 
answer to previous question. At the landowners meetings which are 
held (and which were held on many large projects before the enact- 
ment of section 302), landowners have ample opportunity to comment 
upon the acquisition schedule, and in some cases their eres ean be 
given favorable consideration. 

In specific reply to this question, news releases and other means are 
used promptly to advise the public that an appropriation has been 
made. Information pamphlets are also distributed by the methods 
calculated to be most effective (mailing; leaving at central points, such 
as post offices, courthouses, etc; forwarding to U.S. Senators and Con- 
yressmen ; distribution at landowners meetings, etc.). These cover the 
nine points listed in section 302, Public Law 86-645, and other points 
considered appropriate for the particular project. Landowners meet- 
ings are held as soon as all n infgrmation is available, fre- 
quently, much sooner than 6 months after appropriation; and subse- 
quent meetings are held as considerpd necessaray to keep the land- 
owners fully informed at all times. : 


NAVY 


The formulating of a definite acquisition schedule depends upon 
urgency of need, and where construction is involved, the construction 
schedule. When the acquisition schedule is determined the owners 
and tenants are promptly notified. In the course of negotiations the 
owners and tenants are promptly notified. In the course of negotia- 
tions the owners and tenants have the opportunity to comment on 
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the acquisition schedule, and as previously indicated every effort is 

made to adjust the schedule in order to avoid hardship to an owner 

or tenant. ; 

*  - BLA—-DIBTRICT OF COLUMBIA 

Peed peel “i g erat necro Ass 

Agency's sehedule of pro acquisition is prepared 38 & 

de for Agency o tions, and aihoaeh not micas to the press, 

is information is furnished to property owners who have need of it: 

81. At what of a project are owners and tenants first notified 

sndiviesadly that their lands will be required for the praj- 


eet? How are they notified? What information are they. 


given? 


GSA ; 


ernment will need their pro 
be See coer of amphlet “Sites for Federal Buil * 
a furnished a copy of our pamphlet “Sites for al Buildings, 
which furnishes inent information, explaining factors involving 
the selection of the site as well as answering questions which will affect 
the individual property owner. 


NATIONAL PAEK SERVICE 


This would ordinarily be done when the Service was ready to start 
negotiations or when it was ready to have the lands appraised. This 
notification may be by letter or may be by persoual contact with the 
landowner by. ive personnel. 


FISH AND WILDLIFE SERVICE 


Informally when appraisals are made. Formally after Migratory 
Bird Conservation Commission approval. In person for residér 
owners, by letter to nonresident owners. The boundary, the offer to 


purchase, the acquisition procedures, acreage, title, and encumbrances 
are discussed. ‘ 
BUREAU GF RECLAMATION 


Owners of tenants are first notifié< individually that at least a part 


of their prop Mat De Soveeiod 6 Seoet £8 Dita! Ghd servers ase 2 
epic be gh Mae gl ona 


com 
making contacts preliminary to 
in question. 

TVA 


The first notice owners and tenantg generally receive that their 
lands will be required for the project is by the identification of sarvey 
marking. They are assisted in this identification by s chart showi 
the color scheme of the various survey stakes, which is cirealated 
ghout the reservcir area by the field surveys parties of the Maps 


ARMY ENGINEERS 


At the public mestings held in compliance with section Public 
Law 86-445, discussed under previous question, owifcient. data are 
available in the form of maps, which are explained at the meetings, to 
reveal to most of the owners whether or not their properties are in 
the project area, and to what extent. ‘Landowners attending these 
meetings show intense interest in these'maps, and many stay after the 
ie oa examine them and ask questions about individual proper- 
ties. large cri pea ormation pamphlets are distributed 


about this time ( at the landowners’ meetings) to each owner 
who can be identified. These are for the information of the individual 


owner, as well'as others. They furnish information on the project area, 
project purposes, acquisition schedules, and acquisition and resettle- 
ment ] ares. Only in the case of borderline or perimeter tracts 
should there be doubt at this time as to whether particular tracts will be 
taken. As to these, and as to all tracts on which the owner has not 
been informed of Government requirements therefor, the information 
will be given by the appraiser when he visits the property. As to 
absentes owners, those who do not attend the landowners’ meetings 
or request information from the district or project office (the latter 
normally has been established by the time the way a held), and 
those i cannot be contacted by the appraiser, the notice wonld 
come when they receive letters under the provisions of paragraph 14h, 
EM 405-1-620. It is also conceivable that abseritee owners, especially 
if no use is being made of their property, might not receive the infor- 
mation until the time negotiations by mail start. This, however, would 
be rare, and would occur only when owners identities and/or addresses 
had not previously been known. ; 

In military projects, where the using agency has not held Jandown- 
ers’ meetings, the notice would normally be given by the appraiser. 

In all cases, owners are advised as to the land requirement, reason for 
the requirement, acquisition schedule, and acquisition procedures. On 
civil projects, if the ewner had not previously received an information 
pamphlet by the time he is contacted by the appraiser, one would be 
promptly furnished to him. 

In many instances owners will have had good reason to believe that 
their land. will be required, prior to being told so definitely by corps’ 
personnel. This pals by Teen of the land having been surveyed 
or inspectéd ; or the qwner’s having heard of the general project. loca- 
tion or having been requested to sign a right-of-entry for survey and 


WAVY 
Immediately following authorization and pretense of funds 
1 


the resident parties of interest are notified individuall the nego- 
tiator. Absentee owners are notified by mail. ed 


RLA—DISTRICT OF COLUMBIA 


Following the approval of a plan by the Commissioners and receipt 


ee Ree ee ee mee dL fist 


“J- 
82. At what stage of a pro fare evarrs and tenants first in- 
formed individually of the ema 
bihicnita any are Siar Inge red? 


3 and Question BL. rs < 
: NATIONAL PARK SEEVICE 
Tanisbn® are notified of the of land to be acquired or of | 
the interest therein needed by the at the inception of nego- 


ti ions, This may bo by Wr or by peal conic y the negoti- 


a 
__ FISH AND WILDLIFE SERVICE 


ae the first contact made by the meat ator: Verbally. Nonresident: 


owners be be contactéd thr 
BUREAU oF EECLAMATION 


Owners or tenants are first notified individually of the exact area to 
be acquired as soon as field surveys are completed and the tract maps 
are reproduced. This may be from 2 or 3 months after construction 
funds are available until Beveral tee de epee upon the use 
to be made of the property; Le, msite, borrow areas, 
and ca re Fa are needed immediately peck te the start of construc- 
tion while lands in the upper reaches of a reservoir are not needed 
until several years later. 

TVA 


At the time of their inspections the field appraisers notify the own- 
ers as to the purchase boundaries, the amount of acreage, and the na- 
ture of the interest to be acquired. 


ARNY EXGINFERS 


In many cases, the amount of land aud the estates required are de- 


scribed at landbwiers’ meetings amd in mformation pamphlets or to 
owners who ¥isit the District office or write their Congressman: before 
appraisal begins. The first time an owter would be told, separately 
from the other panerts would probably be by the appraisers, at the 
time of the appraisal. 

WAVY 


When the owners and tenants are nutifiel their land will be re- 
quired, they are also advised cf the amuunt and the interest in the 
land to be acquired, the reasons for the acqatsition, and the Govern- 
ment’s procedure for acquiring land. 


RLA—DISTEICT OF COLUMBIA 


After execution of contract with Federal Government, fund: are 
received for acquisition. Individual letters are mailed to property 
owners inviting them to schedule a confer=nce. 


zount end interest in land to be 


(a) Date Government to aricgs possession. 


5) Pri of teasing back property. 
Dh ie feralteees for continued occupancy. 
vilege of reserving or repurchasing iaprassmenls, 


6) How sim soon eer for property may be expected 


RGA) Avatebily of “fands on deposit in court for with- 
{a} ‘The condemnation fae pep 
Reimbarsement 


resettlement or ‘moving expenses. - 


GSA 
As soon as the site is selected they are informed by a personal 


visit, by telephone, or by Istter- 
ae When the pemaed oo first contacts the owner to purchase the 


peels 


(c) When th asptitor fi first contacts the owner to purchase the 
_ property. Info: 


(2) When the negotiator Pion eat contacts the owner to purchase the 
proper. Informed in person. 

(e) When the eects first contacts the owner to purchase the 
property. Informed epee 

(f) Whenever it is determined that the property will have to be 
condemned. In person or by letter. 

(g) Whenever it is determined that the property will have to be 
condemned. In person or by letter. 

(A) hie yO fangs AEN AL 


WATIONAL PARK SERVICE 
(a) At the ineeption of negotiations. 


(5) This question does not a ply to National Park Service opera- 
tions since the Service does not lease back property. Continued occu- 


pancy under other conditions, such as by deed reservation, shapes be 


a subject of negotiation. 

(¢c) This would bea subject for negotiation. 

(d) Reservation of improvements would be a subject for negotiation. 

(e) Thisis brought ont in the pies of negotiations. 

(f) The National Park Service rates with the Department of 
Justice in informing landowners of | ds being on deposit in court 
for the payment of 

(q) Copiorination sek ahs would not be mentioned unless ne 
tiations had broken ds own and it was imperative that the land. 


ulred. 
th) This question does not apply to National Gis Service opera- 
tions at present. 


IT-25 


When the nett 8 tae heat contacts the owner to purchase the. 


FISH AND WILDLIFE SERVICE 


(b) We do not lease back pro . However, 


» can be issued to former landowners 


ting, etc, as & Rmnegemens Sere wer 


a o 


“the primary purpose of 


, special use permits 
of livestock, hay cut- 
s rfoge are 


giyen the landowners verbally or in writing during the negotistion 


od. 
rt Charges for use of pro 


donditiono_ title ~*~ 


eee pone apt 


ie EN writing. In arbitrary condem- , 
ares sre handled by and through the 


that condemnation is n 


nation all contacts and p 


_ US. attorney. 


{h) The fanidowner is 


and under permit are determined, 
schedules, pst — to the granting of the permit. 


or in writing. 


ay 
iat payatent take 4 months or longer, 


informed in writing at. the time the “ees 


“ ‘nent is accepted of his rights under the Moving wing expense Act of 
29, 1959, axid is ond ths necessery forins fot Application. 


BUREAU OF 2ECLAMATION 


Information as to date of posses 


idii by the United States, oppor- 


tunity for the owner to lease back, and retention of improvements Is 
furnished to the landowner at the first negotiating Aaa General 


information on payment for the property resettlement, and condem- 


“nation procelares is included in the gene 


zs 


(a) The date of surrender of 
ay the purchase negotiations. 


TVA 


With few exce: ions Owners are permitted to retain 108 
of their property until the specified surrender of possession date. “The 


for lease is not determined until after TVA 


availability of properties 


takes possession. Owners and 


TVA’s leasing policies ei 


e 


ral pamphlets. 


is first disclosed individ- 


ae aeene are ordinarily informed of 
- te 1S OF. BALO 
ihe land hag been placed in custod nF Pe incion a Reservoir oe 
ies, which makes all lease tae oes er es eee 
(c) TVA does not require ren charges for occupancy before the 
Sod epee : . 
- (d) Unies balldings and other improvements are required for 


TVA purposes, the owner may remove them, and the Appraisal Sec- 
tion makes apprepuee deductions for salvage when the final price 
is established. ¢ owner is informed of this during purchase nego- 


tiations. 


(e) During the purchase negotiations. 


(f) Answered under (g 
(a) TVA ijand bu) ’ 


) that follows. 
re 1nSPecred 1c 


possession Is 
- owners as to such, date d the negotiations. 
o ? Yo Curing | Tornahed info 


_ & 


able. They are then instructed to fully axpley the condemnation 
procedures, including the availability of funds deposited in court. | 
(A) No direct reimbursement of resettlement or moving expense 15 


made by TVA. 


 pablic meetings, and im the information pampiee. it is normally 


ven at the time 
to the owner considerably in advance of 
are made to reach agreements with the 


(6), Owners and tenants L in rmation in regard to 
their privilegs to Tease back property at public meetings, and in infor- 


: mation pamphists distributed at that time, and by notice in writing. 


-# 


Rental rates are with the former owner or tenant 

upon completion of negotiations for purchase of the property. 
(2) Information as to reservation of improvements 1s discussed at 
landowner’s meetings and is contained in information pamphlets 


. handed ont at that time. Reservation of improvements is also an inte- 


gral part of negatiations. The ap raisal report will reflect the sal- 
vage value of improvements, and the landowner is intezested in te- 
sarving them, that arrangement is worked out as a part of, and incladed 

in, the offer to sell (option). Owners and tenants are not ordinaty 


ments have not been reserved by the owners or tenants and are not re- 
quired for Government use they are ordinarily offered for sale on 
competitive bid basis and owners and tenants are afforded an oppor- 
tunity to bid along with the general public. 
(e) This is covered In information given to individual owners at the 
6) 


question, the negotiator will inform the landowner as to the field 
ZPice’s best estimate for clearing title, issuing the check, and closing. 
(f) When negotiations fail, it is our practice to inform the land- 
owner that our only alternative will be to accomplish the acquisition 
by condemnation. At that time, an integral part of the advice to the 
owner is that funds will be deposited in court with the 2a 8 of the 

i : wal by the 
Jandowner, with the consent of the court. However, how far the 
negotiator can in advising the landowner as to how and when he 
should make application for withdrawal is subject to the practice of the 
local 17.8. attorney. 

(g) This is Sa generally to individual landowners in the in- 
formation pamphlet and at landowners’ meetings. Also, during the 
negotiations, usually m response to questions from the Jandownexs as 
to the alternative of not reaching an agreement as to the purchase 
price, the condemnation procedure is explained. . 

(kh) Section 302, Public Law 86-645, approved July 14, 1960, pro- 
vides for the dissemination o owners and ts of certain informs- 


Law antadin nw ¢- sha enemnientiom 


or moving expenses or other losses not covered by appraised marke 
value. The section provides that such infornration aa be dissemi- 
nated within a ressonable time after initial appropriations are made 
for lend scquisition or construction. In carrying out the above- 
described Leia a corps holds public meetings when resettloment 
- wi 


ee etoe ets 


distritration to those having an interest. 
individsal owners and tenants, corps proced 


ure requires that notice 
concerning resettlement benefits wi 


be coordinated with the acqui- 


sition schedule and whenever possible notice will be furnished to the - 


owners and tenants before the date of vacating. They are notified by 
letter which explains the program in general and furnishes the apph- 


NAVY 
Immediately following notification, as noted in the answer ta the 
two presiding questions, the iators follow through on their first 


Lteoopé to obtain an offer, at which time they go into all the items (a) 
hroegh (hk) with the excéption of items (/) and (g). At this time 
they = the date the Government proposes to take possession, 
privilege of lessing property back, if any, rental charges for con- 
tinued occupancy, privilege of reserving or purchasing improvements, 
pected, and reimbursement of resettle- 
ment or moving expenses, along with any other factors affecting the 
Only after it has been deter- 


the Barea 

institeted (unless ifically requested by the owner), are condemna- 

ton procale Fee lattliey of funds on deposit in the court for 
wal discussed with an owner. 


ELA—DISTRICT OF COLUMBIA 


Daring the period of negotiations the owners are informed of the 
answers fo questions (a) through (A). a6 
4 De ysc Exd it necessary to make entry upon certain prope 

oclor te acquisition, Le. fer purpose of exploration, survey, 
Ou set Hf a0, how is the permission of the owner 


GSA 


It is necessary to enter upon property prior to acquisition for various 
purpesss, and permission antes the cwner by use of a right 
of exiry parm. 

HATIONAL PAEK SERVICE 


_ The matter of entry before acquisition has presented a problem 
in only two or three instances in recent years. In these cases, the right 
to go upon the owner’s property to appraise its value was refused. 
In al instances, the owner eventually relented and appraisal was 


Lites co eh SAM teers mts Pil 
a r project information, including 2 paragraph on - 
Pemibsent, is haniel out and an effort is made to assure its wide 5 


to the dissemination of resettlement information to _ 


Ae — << ——t lc lee lUC rr OhOUC 


Ee ee WY COON em ER Wo 
° 


Yes, it is necessary to enter upon land being considered for ac- 
quisition in order to make a detailed a praisal. Permission 1s usually. 
oral directly from the landowner. I 8 nonresident, permission Wl 
be ad from the tenant. Occasionally, when it is n to. 
make advance surveys for construction purposes Or for ary” 
surveys, letter permission is obtained, from the owner. 


a 
BUREAU OF RECLAMATION 
Right-of-entry for investigations and surveys is obtained by permit. 
TVA 


Before offers can be made for the purchase of the lands affected, 
it has been found necessary on all major projects to obtain core drill- 
ing permits for foundation explorations, construction permits for high- 
way relocations and other miscellaneous construction work, and reser- 
voir ing permits. The owners or tenants are asked to grant and 
sign 2 ‘ard form permit in each instance, but oral permits are 
accepted in urgent cases where written permits cannot be obtained. 


oe ARMY ENGINEERS 
Yes. The procedure for —»complishing this type of entry is b 


ent. the event of failure to obtain consent of the land- 
owner, the right of entry is obtained by means of condemnation pro- 
ceedings. 


NAVY 


Yes, frequently. Right of entry is obtained by signature of the 
owner end/or tenant on a right of entry form. 


RLA—DISTRICT OF COLUMPIA 


Occasionally. Right of entry for i ion by contract appraisers 
is generally obtained by informal agreement. 
85. How do you establish the schedule of acquisition of lands re- 
quired for a project? es 
; GSA" 

As goon 2s a site is selected and funds are appropriated for its ac- 
quisition, the land is scheduled for acquisition. Once funds are a 
propriated it is necessary to acquire title to the land as soon 28 possi 
80 construction will not be delayed. 


RATIONAL PARK SEEVICE 


The schedule of acquisition of lands for a project is established by 
the project r, superi or other local official on the 
basis of funds available and the priority of need fot the various tracts 
‘nvolved. This schedule must be approved in the regional and Wash- 


ington offices. 
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FISH AND WILDLIFE SERVICE 


aoe achedule of ea within a new project is coordinated with 
rating branch. Key tracts that must be acquired in order to 
Secnbteh ae ccatal successful operation dre scheduled first. However, we cm- 
tact owners of all but the smallest parcels during the initial stages. 


BUERAU oF RECLAMATION 


nant os lnd ad achuuisition od schedule i is related directly to the construction 
im adcordance with the requirements of the 

SR ea aa All right-of-way for a transmissien line 

Is oo atee ward of the construction contract so that the 


contractor : ‘aged due to lack of Sap meshes aaa 


bean yr The ti of gia pened orem 

ar euined werking upstream from the damsite. A reservoir ac 
qatericn por erat dictated by two factors; the number of years after 

ths data construction is started until flooding operations are started, 

ead the amonnt of money available in cach’ of those years for land 


acquisition. 


TVA 


Sitios budget mainiates have to he babii Sows 
penditures for each of the fiscal yeare over which the land 
rehome will extend, production tched{iies for each of the three phasts 
of work have ea | i oer ihe the estimates can 
bs given. i isaehke are normall ran ae that the 

rogram will begin in the early cart of the 1 ‘ally of the fiscal year 
when jonal as ie riations are usually approved, and extend, 
on a ly basis, over re period of the program. Since the 
dreetae cul ar ecania on be determined from the total 
estimated number of tracts and acres contained in the reservoir and 
the total land cost estimate, tract figures are always used in the pro- 
duction schedules. The schedules not only serve as e basis for esti- 
mating fiscal year land cost expenidtures and fiscal - year manpower 
needs and acquisition expenses, seb enable the Chief of the Land 
Branch and/or the project land acquisition manager to quickly detect 
any falling off in production on the part of any one of the three units 
and teke steps to correct it. Mit da 


_4EMY ENGINEERS 
in an orderly mag es sho mares 
owever, this is subj to the foll i aiiacs 


ect an pees isition 
ble at 


a. ence Sagal ai 


a et 


e 


te market affected as little as possible by the impact of the 
ser cer pe him time to salvage his improvements 1f the right 
bean reserved. . Rogecie 
Bach district. ineer is required, basis, to 
De is e his resources sprees and funds) and to submit sched- 
abe be can obtain from such resources in terms 


ae + 73 n 
of Wwx units and- dollars. qbe Dea eee vice to review end 


eae Cie Eae ees 


2 
MAVE ~ 


ry enginesting stages of a Paladin the viet man of 
sates ite aaa We pels Brey oe ee 


RLA—DISTRICT OF COLUMBIA 


Executive director establishes schedule of acquisition, besed upon 

= pair fer redevelopment. = se 

aévance of regular ached 

De Jee Sane Po tse hardships to owmers or ten- 

ants? For other reasons? Describe your procedure for de- 

termining whether an “out of order” i =i be 
authorized, 


BS = 
ieee ee in advance of the regular sched 


Thee i is no sctablshed procedure for for determining whether an out 
of order acquisition will Each case is considered on 
itsown merits. 


NATIONAL PARE SERVICE 


arin National Park Service will, to the extent permitted ad By the 
of funds, attempt to accommodate whers wish 
Fa ee rai catia That eatin tle ace RST 


FISH. AND WILDLIFE SERVICE 


Not applicable to this Bureau. 
BUREAU OF RECLAMATION 
—perice.see may order deviation from the gi ge 
a Jando GiieE vetoes ti property be woqaired af an earlier 


TVA 

ion is “Yes”; to the second, “No.” 

i hat consilered dis- 
tress cases such as an imminent mortgage foreclosure, the barning of 
an uninsured home, etc. ‘ 


<~ na Cae Sot Pe 


aS sare for the czample i th p ‘Aeronautics 


bee pice the FEDER of re resources and the necessity for treating 


inh is the fepereaee! 
tie te aied (inane 


Administra’ 
Canaveral, Fal “at 
ae Sae 

Ww 
determin — i he bs seconapliched!‘on'a soubd 
every: to 


iti s 


being fhe Iuial of raltec 34 thats of tia Bie: 

ship case befo a9 Ste Pnab ste com tells. pen ag 

‘available, the hardship case is of order.” 
There is no written 


general epplicatin at.all proj 
and it is pormelly UE up to the landowner to “hardship. oe 
ever, lando requests are given all are eusite ta 
tion, under the gu idelines tore decribed. 
In civil projeds out-of-order 
Hished in the absence of 


ts lakdonner andi fends ae avibl 
in anther part of the proitt and distrs te 
Pete ce al his holdings at once. (In cases where the several 
sini ig on ere eae aa 
HAVY 
there is not sufficient time between authorizati a te 
Sage a | of funds, to commence & on SPP 
advance of the regular schedule requi bladed (8 cask Contraction 
dtedimes. iti te cekcideed  Howeree thieway turbos prectcal 
acquisition wo retbagl taciamtiore Nebel het aor d pd seed gSorcton 
the prepesty is generally required within 


Bere tie Bait CHES Noo boca eothoriond to nemaine 
RLA—ISSTRICE OF COLUWEIA 


Yes; as owners wish to sell im advance of the date acquisition would 
occur on the basis of our schedule. 


ST. Are swners and tenants requiged to acczpt your estimate of | 


eee cei or et eee 


eaa 
No. x 


NATIONAL PLE SoRVICe 


Landowners are not required to accept the National rare Service's 
estimate of values as a condition of receiving special erence. In 
no event, however, can the National Park Catine pay 3 price for land 
that is not supported by its appraisal. 


¥ISH AND WILDLIFE SERVICE 
Not applicable to this Bureau. 


Tanacenees ot not obligated to ‘accept 0 our sgn seri of fair a 


voreted if te has ne ieee aoe that the property will be 
ny yee schedn's. LOOPY RE, the esti- 
mate of oe ot fair aes 2 will’ be the amount ces ey as estimated 


just condemnation when the condemnation action 1s fil 
pale: 
TVA a ; 


Not as s condition for handling an “out-of-order” acquisition. 


“No. We would conduct the same type of negotiations, but the cir- 
cumstances which made the hardship might dictate that the negotia- 
tions not be drawn out. We therefore might ne after a short 
negotiation, when the hardship is safficientl. t, and the owner 
as Bein ie ia avail- 

to him. 


NAVY 
No. 
ELA—DISTRICF OF COLUMBIA 


Yes. it lad as sm ay pact aking info soon! to sere 
nation suit is as soon as possible, teking inte account require- 
ment of the Department of Justice. 


&& Where negotiations are ansucccesfal, do you proceed promptly 
to institate a condemnation proezeding you defer con- 
damnation w=til the close of the project? Until the elase of 
the Sseal year? Other? 


csa 
When i eae are unsuccessful, condemnation proceedings 
initiated at jiewt possible date. . ; ae 


WAHONAL PARK GEnvICe 


- Condisemation proceedings are not filed unless ewnerzhip and con- 
trol of the land gre necessary to allow the construction of needed facil- 
ities ot] tp benrent: developuetts sores eaPsrs Sete Since 


; iho 
A are not undactaten exeopt in coans of noceaity thai 
poi sr nt mtu eacept ncn of cfc th bratsiown of 


negotiations. 


FISH AND WILSLGS SELVICE 


Yes; Pons. s ee men oe Btu several Yenrs Pa negotiation, Condemmna- 

tion generally is not used unfil the greater portion of the lands are 
acquired except in a ve few cases where certain lands are needed 
for construction and 


79 


BUREAU OF RECLAMATION 


Normally, a condemnation action is promptly filed if negotiations 
over a reasonable period of time are aneaspesctul _ However, filing of 
ation action may be delayed if immediate possession is not 


the condemn t 
required by the ‘United States and the owner expresses a desire of 


retaining possession as long es pds 

Soe ee ee ks aaah of all condemnation proceedings 
_ ARMY ENGINEERS 

We condemn tracts for which negotiations have been unsuecessfal, 


ia an ey M asco ty dis 
cussed. it has become apparent that we cannot agree as to 
pricé, the tract is designated for inclusion in the next declaration of 
a Sa on per When the project is small, or condemnstion 
cases Tew, 8 ration of taking might be forwarded on a pe 
tract on which we failed to reach agreement. This is (1) to 

money available to the owner through court deposit ; (2) te avoid 
having to e the appraisal if the declaration of taking is unduly 
delayed (which would raise 9 question as to tiation if the esti- 


mats of value changed botavis'of the passage of time); and (3) to 


avoid accumulation of workload at different levels in the Corps of 
] and for the Department of Justice. Where the project 
is large, the inclusion of a tract in a declaration of taking might be 
delayed a short time to combine it with several others, to reduce 
paperwork at all levels. 

NAVY 


Yes. Condemnation is instituted as 900n as possible. 
° -§La—DIBTRICT OF COLUMBIA 
Sufficient time for relocation provided by taking into account the 
i of time between offer to purch a4 fd. t 
ing premises to tenants after acquisition for adequate time for to 


Shain cec ising abvompicisl, concidcretion ar Compeneniion te 
‘ewners end tenants whose lands are needed izamedintely for 
project purposes? Explain. 

Gga 


Rep ote felt te *diwners Hind teanatet whine? 


properties are y for project purposes. 

NATIONAL PARK SERVICE 

Fe elepeieer yim epee 
fen cay yr eee vio a immediately since to do so would 


a ee ee 


*. « Taving costs. 


FISH AND WILDLIFE SERVICE 


No. 
BUREAU OF RECLAMATION 


i compensation 
at the estimated fair market value as determined by. appraisal. The 
henofite of the act af May 29, 1958 (moving expenses), are available 

pas of the circumstances pertaining to an — 


individual transaction. 
: ‘ fVA A 
Yes TVA: edditional eempensatioa in hardship cases to ad- 
just for crop losses and expenses incurred as a result of giving im- 


SEMY EGINEERS 


meesures to let the owner remain on his perty, 
ible. We ork 


. NAVY 
No special consideration is given to owners or tenants in this situa- 
tion. However, ev possible is done to expedite payment of 


x RLA—DISTRICT OF COLUMBIA 
0. 
90. Are property owners and tezants afforded sufficient time to 


plan and relocate their homes, businesses, and farms? Dis- 
cuss briefly the type of situation in which inadequate lead- 
time is a problem indicating the of the problem 
and the manner in which sach are minimized. 

E saibte effort is made to afford pro owners end tenants 


and businesses. This 
the rograms phrase becsns of Ce SSA sets cs ceietion sacs 
t' agencies for ' as acquisition 
is a t funds for construction are not generally available or con- 
struction plans completed until about 6 months to a year after action 
to acquire a site is initiated. 

NATIONAL PARK SERVICE 


sities National Park Service land acquisition programs are not con- 
ducted on a erash basis, as might be the case of agencies undertaking 


es a 


is available 


FISH A300 WHLDEID SSICR 
the remainder of a calendar ear 


EUERAU GPF HECLASTATION 
Zeya, of a reclamation Sy is normally 


that they would not have a sufficient 


TVA 

90. Fe compaction gin (he ainyer 

i ats in pesos of ir lands fr ¥ minim 

lar; eliminates owner and tenant relocation problems. 
ARMY EXGINEERS ; 


Guripricedares.ate sisected s¢ a¥ording. all: the,tiae, poasihie for 
arlene recent there have been 


ee Eee sae tame. ow- 
frm hr rate (oe NASA) a 
metrastion areas aed BS 


fee anna aud pore minimised is to permit retention of the 
ee ee ee M sphnbtied a okey for as long as 
possible, sad to fn i eagle th and peymsat fends to the owner, 


WAVY 


Because of the short time involved after authorization and appro- 
priation allowing owners and tenants sufficient time to plan re- 


91. What is your policy 


However, to the extant thet the cepatroslon her need 
may ba accommodated, every effort i ado to cause as litle inconven- 
ae cee icnsaies panne . 


" Rha DESTRIOT OF COLUMBIA 
ee ee eee 


perted of tne xtreme fo and by leas- 
pak sien anaes eer wieser mee A gee ern ae 


concerning m of Jands by former 
owners and tenants tetweea time of acquisition and the 
ae ee eae eee ee for project operation? 


It is the policy of GSA to permit the Spay owners of lands 


and/or their tenants to remain in possession of the property until a 
short time before it is actually required for construction. 


NATIONAL PARK SERVICE 


_ The Netional Park Service follows a liberal 
cwners aid tenants to continue in possession « 


, parpese of winding up their affairs and 


FISH AND WILDLIFE SERVICE 


bject to former ownar' harvesting panied crops 


__ subject to former own 


BUREAU OF RECLAMATION 


All owners ere permitted to occupy their 


o is actuall clarminod by on SPD eaten e A Foe purposes. 
TVA 


under lease until 
value of the lease is 


The owners and tenants remain in possession of the property until 


the date fixed for surrender of possession without payment of rent. 


SEMY ENGIWEEES 


It is our policy, consistent with project needs, to permit former 
owners and tenants to retain on of lands for reasonable per- 
iods of time, and/or to pro for an orderly vacation of the lands 
in eccordance with the Et athe eG bane life snd 
basiness activities. In cases where the property is being 
pursuant to agreement reached with the owner, a provision for reten- 
tion of occupancy by the owner until an agreed date is included in the 
agreement. Where the p nied is condemned, retention of occupancy 
by: ive. owner is either areal het ween the parties or is incorporated 
int.-: » court's order of possession. 
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ee 


In the event it is suosequently determined that iands abe fo viously mae 
se agricultural or grazing purpozes will be available for Leman use 
the former 09 owner or tenant he a the ate potlatel rte ea 
et at 


wigstiel cases, of the Araap 
fal pet waving > reeenent at fo advereing if euch sion 
wave . ‘! z a 


It is our policy, wherever possible, to to allow the fors 
tenants to reste ia ion from the fime of acgu anit fs 
for project neces 
cig othe owser and minimize, in t = et ree ee 
LA Se Cregg of Feet 

the purchase price or settlement: tin condsnnation by prear- 
range mith the former owner Sigs 


.A—DISTRICT. or ‘oumumté 


Belecafion services offered the original. tenants, and the former 
owner or teriant may rent from the Agenty on a ‘month-to-month lease 
until such a time as the structure must be demolished for disposition. 
92. Is your policy concerning continued possession the same for 

owners an aad tenants? Explain. 


Yes. Cantimued possess 
vided for in the purchase contract or by lease at the property's 
rental value if not made s pert of the purchase contract 


NATIONAL PAKK SERVICE, 


The ot Nain Pak Sev ih repo etd e. 
sgueabea a ee eer ee 


Yes. 


Tan ion is a nubtter i 
owner is tenant. 


jon for owners and tenants i either poo- 


' are not 


ARMY ENGINEESS 
cnet este is the same for owners end tenants except that tenants 


t té grow price-supported cro pare eer 
stot iets ortecally established x surrender of _ 


‘HAVE 
Fes; he ptt ts nn prep sch po 


pua—posthatr OF COLUSEBIA 


cramtiond snhetnnent ta 


provemunts 
(8) ta thin mate angotinted af the same time a the land 


mo How is the v fot of on improvement for of ste removal 


(2) Do omnae bar taco pete Tp repurchase the 
i a a ee 


. improvements im 
GSA 
(a) Yes, if it has tear determined b: the contracting officer that 
the improvements will not be needed for x She panier 


(b) Yes;and is made a part of the 
(c)- hay prmgeene 3 
es, 


ae if the case is settled by sti betore paing te wial’ 
a) Loe Oe om i aramrraouen “Se improvements is not - 
provided for in St em 


NATIONAL PARK SERVICE 


(a) If the im rovements are 
the* Nations] 


meats becomes eed a the Coremment tes Goel as 


prepert 
(d) The Nations) Park Service makes no distinction between pur- 
chase and condemnation insofar as the right of the owner to remove 


improvements is 


Ahn Sz ete ee ee oe ee ae < eames ° 


——s 


d) Yea, thay-can be retained ined by stipulation if desired. 


‘ Ne tit ce 


a ees ibis 

she iy te Ege to ee x anol Temes 
a the gam is no! ucted from 
the mee TT onaitaretion: In instances it may 
be paid i to the United States the purchaser. Owners = 4.0 
whose properties are ee eam 


TVA 


a SS be eal eae rs 
pea 


improvements by the owner the 
a the improv: the 


reisal 
ad) fs a rule, the purchase contracts provide that the sellers may 
In condemnation cases, the improvements 


: are sold by sealed bids. 


AEMY ENGDYEERS 


Pal Unless improvements are required for project mat by dor or must 


within a time frame which could not f= met pees 
gach improvements for remo 


the tract is placed in condemnation. In ents for 
by agreement, which is i caiched to the Depart- 
ment of Justice, or by reinvestment stipulation. 


oe eae ving, anol aa? 
WAVY 
: Yen, if these improvements are not needed by the Government. 


begsed thereon. 
Tr & cosmmed that it is intended that this snewor covers» 
reparchasing, : 


ee. 
Determined by apprai Generally it is equivalent to what 
a purchaser mined by spprremoval of the improvements for off-site 


==) wa epee iia i 


Sidon "Te roparchas ofthe improveniants would be bandied 


_ Seba te bears 
bie RLA—DISTRICT OF COLUMBIA 
peoualy foe 
3 ed rhe items are s, not reglty tthe time of purchase 


e) Notremoved if reali «removed if personal 
See answer to qu ak on (c) above. Arplicable to both sequisi- 
condemnation. 


yy condemnation an ot to purchase without resort resort to 
$4 Are RET TS aged during the period. between between the 
_ dnstitation of seduce demnation proceedings and the time of 
“trial? Whe conducts the negotiations? 
GSA 
nai ons are continued during the period between the institu- 
pesmi P and the time of trial in conjunction 
with ‘the US. attorney. ; 


NATIONAL PARK SERVICE 

Once condemnation proceedings are are instituted, any further negots- 
ations with the landowner must be conducted by the ep of 
Justice. Attempts to reach settlement are continued and a consider- 
oe eae ee 


o_ 


FISH AND WILDLIFE SERVICE 


pe a Spiegel roceedings, negotiations are con- 
If the latter so requests, Burezu per- 


pares OF RECLAMATION 


of 
requested oe the US. attorney. However, that afeeial easily con- 
Sent ha sent toma teamed 


. TVA 


meg hg ee nes negotiations following the filing of 
condemnation proceedings. See ee en of Law carries on negoti- 
tions through its dealings with attorneys for the defendants 


SEMY ENGLTEESS 


Sach negotia' iations are continued. The decision as to who conducts 
ions varies according to the desires of the US, ste 
in charge of the case. Since “responsiblity for the condemnation 
proceeding rests rests with the the Department of ustice, the primary re- 
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ave eee eae eo Sai asa wns Sa) .o Gnas scatman @ Baw Winsnnenens 


sponsibility for further negotiations rests with the local U.S. attor- 
ney. poner ve sare ig of the Nee = y aioe assist, the 


pe etesua 3 tek ac 
Pion oe oteama ool = - 


Yes: wagptarteil are conducted 
Division in cooperation with the U. S. attorney. 


ahicdea by" personel of the Real” ae ‘ : 


BLA—DISTRICT OF COLUBERLA 


Oe A ee 


te 


gency requested — 
at posed sini tee <i | oe 
GRA 


GSA is asked by the Department of Justice to comment or make 
recommendations on proposed settlements in condemnation cases. 


NATIONAL PARK SEXVICE 


‘The view of f the Department of the Interior and of the National 
Park Service yon proposed settlements is in variably requested by the 
Department of Justice. c 


Yes. : : 

BUREAU OF RECLAMATION 
‘The Bureau of Reclamation is always requested by the US. At 
niin Sri voas BOGE ar capa Pan of condemnation. cases. 


2 ve 2 TA. ai ste Paid dda Sy he pope se 
Under TVA. F the Land Bich and the Dig of Baw 
must concur in approval of all compromise sett 


ARMY ENGINEZZS 


ong bt dn on in rare instances. Some few settlements are also 


= 


NAVE 


Yes. * : 
‘< Bia DISTRICT OF COLUMBIA 
es I, are condesustion itled with- 
eases se 
wont Abaaliact ef such settlements 


a “MATIOMTAL PARK, SEEVICR: 


The Depastnent austics rot at time settled ‘a condémniite 
“ i eth it “the the Pecommendations of the- 


Leder Pach _ : sind of the Department of the Interior. 


wan ANd WwitSiire exivice fi : be 


We Ehime os Coe with- 
out clearants with our agency. 


BUREAU OF RECLAMATION 


To the best of our knowledge, the Department of Justice has not 
settled any condemnation cases without our concurrence. 


ae TVA 
Not atall. ¢ 
No are available. As 2 settlements within the authorities of 


eineers, some of our districts report 
and od “negligible.” Such settlements at 


WAVY 
Condezanation cases are never settled without an expression of our 


tia 


Nera 


91. What factors or guidelines are used in determining 


sirability of a proposed settlement of a condemnation ease 


prior to trial? 
_ Factors considered in determining the desirability of a proposed 
g@tilement offer include, but are not Timited to, the following: ae 
(a) The nature of the appraisal process, with due recognition 
faye 8 ressceebls aiverrens 16 heir < mgofvelue 
(6) The estimates of value which appraisers for the Depart- 
ment of Justice and the owner have : 
(ec) Pro testimony which will be offezed by expert wit- 


nesses for the Department of Justice. 

(d) The costs and risk of litigation inherent in i 
trial including the amount of previous awards which have 
made by the court. a 

(e) The amount of interest on a possible deficiency judgment. 

(f) The terms of the settlement relating to factors other than 
the cash price, such as rent-free occupancy, inclusion of interest 
in the proposed settlement, etc. % 


NATIONAL PARK SERVICE 


to 


FISH AND WILDLIFE SERVICE 


* The 
pro 
say whether it is considered that a veridet or award as great or greater 


Relation to appraised valve and limitation imposed by the Bigratory 


Bird Conservation Commission approval, opinion of U'S. attorney, 
and effect on acquisition of unacquired properties. 


BUREAU OF EECLAMATION 


Court costs, trial risks, and the history of previous awards are given 
prime consideration in the proposed out-of-court settlement of a 
condemnation case. 

TVA 


TVA. would remain receptive to settlement prior to trial provided 
the compromise offer does not exceed the original offer. TVA does 
not make compromise settlements to avoid condemnation, but if facts 


guidelines used are those calculated to estimate whether the 
settlement is in the interest of the United States, which is to 


is likely in the event of trial Basia in sach guidelines is experience 

in the particular court involved, probable range of testimony ; antici- 

pated difficulty in sustaining the Gomes t's opinion of value (com- 

plexities of appraisal spproach, unusual legal quertions ei ues- 

tions, severance, ard and special circumstances, such as i 
‘ x4 


institution, perhaps), etc. ‘The 
tracts, is also considered. 

iven to the status of project 
completion, percentage of tracts and the effect which the 
settlement might have on future negotiations. 

The Chief of Engineers gives consideration, in peat ia analysis 
of a proposed settlement, on the recommendations of the 5. attorney 
and the division and district engineers. 


NAVY 


The appraised value plus such factors as risk of trial, court costs, 


- and previous court awa 


RLA—DISTRICT OF COLURMBIA 
The attorneys consider testimony to be introduced by the opposition 


during rrstia conference, expense of witnesses, jury, attorneys’ time, 


and trial risk. 
98. To what extent do you consider court.awards in establishing 
valaes in your purchase activity? 


¢ 
G6A 


Court. awards are not considered in establishing values in the pur- 
chase of properties, however, such ‘awards are considered in determin- 
ing whether offers of settlement obtained by the Department of 
Justice should be approved. 


NATIONAL PARK SEXVICE 


Court awards are not considered in establishing values in the pur- 
chase activity of the National Park Service. Values of property to 
be acquired must be established in eccordance with the accepted prin- 
ciples of appraising. Court awards not representing the amount 
which would be paid in a transaction involving seller willing but 
not required to sell and a purchaser willing but not required to buy 


II-35 


are of little or no value for arriving at the fair market value of 
property, as that concept has been defined by the courts. 


FISH AND WILDLIFE SERVICE 


Rarely would court awards influence opinion of market value. 


BUREAU OF RECLasA ry 


Court awards are not considered in comnection with our appraisal 


program. 
TvA 


Court awards have had little, if any, influence on the establishment 
of land vaiues. 
Court awards are not considered in preparing the appraisal of the 

estimated fair market value of properties. Plowever, in the evaluation 

of counteroffers, liability risks are given full consideration. ; 


WAVY 


Court awards are not considered in establishing values in direct 
purchase, but are persuasive in settling for the maximum justi e 
price. 
RLA—DISTRICT OF COLUMBIA 
Not considered. 


99. To what extent is your land acquisition planning and siting — 


activity coordinated with other agencies having programs 
in the same general location? 
The land acquisition planning and siting Is coordinated fully with 


other agencies where it is known that another agency has a program 
requirement in the same area. 


NATIONAL PARK SERVICE 


to assure an example at Fort Don 
National Military where the National Park Services used the 
same appraisers, tif examiners, and engineers that the Corps of En- 
gineers used, who were engaged in purchasing lands for the Barkley 
Dam project. 


FISH AND WILDLIFE BERVICE 


There is no formal coordination, but prior to establishment of a 
Federal or State acquisition 


project a careful check is made of other 


programs in the general area. 


ss vO a as ome 


. 


~"In addition to coordination with Federal age 


BUREAU OF BSCLAMATION 


We have full cooperation with all other agencies such as the Na- 
tional Park Service and the Fish and Wildlife Service who have an 
interest in the collateral development of reclamation projects. 


TVA 
coordinated with State and 


local jenning. rojeci, 
Melton Hill, PVA worked closely with the Tennessee State an Knox 


z hie Pas 
Land ecquisilion acuy.ics °° alosele 


beneficial TVA’s 


eee ass re ae ee with appropriate 


land acquisition ties are always coo 


ARMY ENGINEERS 


activities are iuliy ¢ 

ing (or which might have) Pp : { 
Most frequent coordination 1s with the Fish and Wildlife Service of 
the Department of the Interior, under the Fish and Wildlife Coordi- 
nation Act, approved March 10, 1934, as amended. Other elements of 
the Department of the Interior with which our ai eos are CO- 
ordinated are the National Park Service, Bureau of Reclamation, 
Bureau of Mines, and U.S. Geo Coordination is also 
had with the Forest Service and the Soil Conservation Service-of the 


cies most likely to have programs requirir” soupy addition 
to the Fish and Wildlife Service, are the Forest Service, t Soil Con- 
servation Service, the Bureau of Public Roads, the National Park 
Service, and the Fedezal Power Commission. 


extent a ed feanblet atti lan 

consid easible, | er d acquisi- 
ving Pp’ mm the same : H with certain non- 
military ctencies, eepecially with the Buresu of Public Roads, 


WAVY 


Land acquisition planning and si ing is coordinated with other 
agencies to t i and to locate suitable land held by 
afother agency which is excess to its needs. 


=.= 


100. Are your appraised values consistent with value established 

by other governmental agencies operating in the same gen- 

eral location? What methods or techniques are used to de- 

termine whether values are consistent? Explain any ma- 

terial differences, ~ + 
GS8a 


: on appraisal values eee Geo bape tn values beiaee a 

ot jes operating in e location. is wo 

Spann Sie by Foortitetiny appraisal standards and specifications 

With the other agencies so that all appraisals would be consistent, . 

i Ec als ‘(NATIONAL PARE SERVICE eaeiecetiarean’ 

- ‘The Natfonal Park Service exchanges comparable sales data with 
other governmental agencies‘engaged in land acquisition work. Esti- 
mates of value are based on these comparable sales as well as on prices 
paid by the governmental agencies for similar properties. 


Yes. raisal data are discussed with the other agencies, and 
Ataf | aden tarri a uniform appraisal values. 


BUREAU OF RECLAMATION 


Normally, land acquisition for collateral purposes at Federal rec- 
. ~ femafion reservoir projects is handled by- the. of Reclamation 
80. coordination of appraisal techniques with other sgencies is 
nota : 
TVA 


No formal comparisons of appraised land values with State, local, 
or other Federal agencies have been made. 


ARMY ENGINEERS 


In our lend a 
within reass prezimity of land previously ired by other Gov- 
ernment agencies. We have had no occasion to fully coordinate our 
appraisal ion with other Federal agencies since we consider that, 
basically, all Feders] agencies are governed by the same Federal court 
decisions and standard appraisal techniques—and that all estimates of 
value should be in conformity therewith; however, we do, th 
standard operating agreements, act as real estate agent for several 
agencies of the Government and assume full ibility for the 
necessary appraisals. We also furnish appraisal services to other 
agencies upon request. Currently we are reviewing appraisals made 
by the State of California. Our appraisal review in this case will 
contro] the Federal share of the land cost. 
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isition programs we have occasionally acquired land . 


s 


The contract i el employed on our projects generally have 
had experience with other agencies in the same locations which leads 
to consistency in valuation. Also, the staff appraiser discusses valua- 
tion problems with the appraisers of or for other agencies operating 
in the same general area, fy te deed 


RLA—DISTRICT OF COLUMBIA 
A check is made on land costs with other Government agencies. 

The appraisers in’ some instances are the same persons used by RLA, 

GSA, and the District government. 

101. Do yoar negotiating policies and procedures differ from those 
of other governmental agercies acquiring land in the same 
general area? : 

“ GSA 

Based on informal advice, negotiating policies and procedures of 

GSA do not differ substantially from those of other Government 

agencies acquiring property in the same general area. 
NATIONAL PARK SERVICE 


Since the National Park Service acquires land in programs both 
large and small at numerous locations scattered across the entire 
country and since most other Federal land acquisition agencies are 

in acquiring land more or less near one or more of these 
Iceations, it is impossible to make a general statement as to whether or 
not the negotiating procedures of the National Park Service differ 
from those of other agencies in acquiring land in the vicinity. 
It can be stated as @ general principle, however, that the National 
Park Service makes a much greater attempt to reach a friendly 
settlement with landowners than is possible in the case of those agen- 
cies whose projects¢must be completed on a tight time schedniet 


FISH AND WILDLIFE SERVICE 


Yes. Re 
tire project. 
Corps of E 
and Forest 


projects do not require immediate acquisition of en- 
In this we differ from the Bureau of Reclamation and 
ineers hut our procedures are similar to the Park Service 
EVICS. 
BUREAU OF RECLAMATION 
All agencies of the Department of Interior use the same general 
appraisal and negotiating techniques. 


TVA 
No formal comparisons have been made. 
ARMY ENGINEERS 


This information is not available in reliable form. Since the en- 
actment of section 301, Public Law 86-645, we negotiate in accord 


q : 


i ss statutory directive and its interpretation by the Assistant 
pas Guistal.- We have, therefore, enema that there would be 
no Jo advantage in comparing our negoti policies with those 
of other agencies, It is our gene , however, that 
some agencies utilize a one-price policy. 


wayyy 


Generally we find that the negotiating policy and procedures con- 
form to those of other go agencies acquiring land in the 
same ares. 


RLA-DISIRICT GF OGLURIRIA 


been any Seni@cant chenges ta your acquisition 
licies or in the past 3 years? Explain, indi- 
eating reasons for the changes. 


There have been no significant changes in the acquisition policies or 
procedures of GSA in the past 3 years. 


NATIONAL PAKK SERVICE 


The last 3 years have seen a strengthening in ek need of the Na- 
tional Park Greice to avoid condemnation proceedi other than 
those to clear title, except when negotiations have proved fruitless and 
the land is urgently needed for fal facilities or when the neces- 

r the ¢ of the land in a way inimical 


FISH AND WILDLIFE SERVICE 


One change in an ST procedure of this bureau has resulted in 

earlier payment to the landowner due to a change in Justice Depart- 

ment opinions which it payment after meeting that Department’s 
i ts and without waiting for final examination of title. 

iN recent act of Congress requires (1) the approval of the Governor 


or an seperate State agency and (2) eliminates the req 


During the 3 years we have placed increased emphasis on the 
negotiation eee This has been occasioned by : 
section 01 of the act of July 14, 1960 (74 Stas. 480), and by our desire 


to reduce acquisitions 


Ta 
No: tee eile oad 


Corps of 


counteroffers 


. the 3 years, except 
prolubitive cost of litigation, a strong effort is made to saitle if at al 


ARMY ENGINEERS 


There have been as indicated below: 
_ Negotiating Bo policy is based on section 301, Public 
Law 86-645 (72 Stat. 502), and its interpretation by the Assistant 
Attorney General, Public Law 86-645 was approved July 14, 1960; 


+e ion soi Was et re Be by au 4‘ sistant Attorm y re on 


November 21, 1960; and this interpretation.was implemented by the 
on January 31,1961. ° 
Prior to the enactment of section 301, the Corps of Engineers ac- 
quired real estate on the basis of a one-price policy, under which we 
the higher of two appraised values; and, in 


to take into consideration built-in costs and lia ility risks of proceed- 
ceeding to trial. These negotiations consist of a series of o ers and 
: to teach an agreament as to a price which is 
eo : to the landowner and fair to the Government. 
nder authority contained ‘in section 301, the Secretary of the Army 
has certain officials who may approve reasonable counter- 
offers made by the landowners during these negotiations. seo 
, 5; NAVY ps =m ; 

There have bean no significant in policies or rocedures in 
that in aa eee seen ieeeicnt due to the 


ELA—ZESTRICF OF COLUMBIA 
No. = 


GSA 


Voluntary conveyances are closed on an average of 30 to 60 days 
after the t is executed. Where title difficulties pre- - 
clude closing of agreements, funds are deposited in ere 

or 


fads abe copeeted ae Oe rey oe oe teen 
t aking within an average of 3 or 4 weeks from the date 
the regional administrator coucludes the property musi be acquired 
by condemnation. 

WaTIONAL PARK SERVICE 


In most acquisitions 6 weeks elapse between the signing of 
tract by the vendor and the eect of the purchase a. cals 


- and the 


Average time lapse between acceptance of agreement and payment 
is 4to 8 months. . 
BUREAU OF RECLAMATION 


’ Normally, it requires about 60 days’ time to make payment after title 


opinién has been received and any title defects cleared. 
: TVA 


Normally settlement is made from 30 to 60 days after the purchase 


and sale contract is executed. In case of condemnation TVA deposits » 


> eit eng . of as compensati mpensation inte court ai the time the suit is filed 
ribution of the funds is left to the discretion of the court. 


ARMY ENGINEERS 


The average time required to deliver the purchase check, after ac- 
' ce 


of t 


The same time estimate is made as to those cases where 
whet Bd sgveethsnts and then refuse fo execute deeds and com- 
10SS ApTosmen ‘the question is intended to ask about 
eposits after failure of negotiations, this would be about 90 days. 


NAVY 


Parchase surecmente requiring a deposit of funds in court are the 
exception, and usually mvolve title difficulties. In such case the pur- 
chase nt is used as a stipulation. In case of purchase 5 ae 
ments involving clear title, generally. payment. is made in 40 to 60 days. 
However, if title is defective another 30 days would be involved in 
filing a proceeding and making a deposit in court. ; 


RLA—DISTRICT OF COLUMBIA 


In respect to properties sold to the Agency voluntarily, settlement 
usually takes place within 30 days) In condemnation casea, whether 
or not deficiency is involved, former owners are in position to collect 
award within 30 days. 


104. What are the principal causes of delay in payment, other 
than title defects? 


GSA 


The principal cause of delay in closing voluntary conveyances has 
been that delay in proceeding with the actual mechanics of the trans- 


fo 


r agreement — 


e property is to be 


r closing the c 
ance or stipulation. 


_NATIONAL PARK SERVICE 


Other than the comparatively rare instances in which title defects 
exist or when the vendor delays in performing his part of the trans- 
action, payments are madeexpeditiously.. 


FISH AND WILDLIFE 8ERVICE : 


Principal causes are several in number. The first of these may be 
delivery of title evidence by an attorney, which is often delved by 


his inability ee oe the job as promised. Another is completion 
of a field survey and land description: A third and a very critical 
one is time consuined in securing a title opinion, usually 2 to 3 months. 


BUREAU OF RECLAMATION 


Other than title defects, the principal cause in delay of making pay- 
ment to landowners is the inability of title companies to mrameale 
furnish abstracts or title insurance policies. 


TVA os me 


Every effort is made to have title work completed by the time con- 
tracts are executed. There is nothing that would delay the closing 
except the completion of title work, which would include execution 
of-iinal papers and release of liens by nonresident parties. 

ARMY ENGINEERS 

Excluding title defects and delays caused by the unavailability of 
the landowners, jally in the smaller cases, in which they frequently 
are not particularly a see there are no principal causes of delay 
in effecting payment. Effort is made to gear the availability of closmg 
agent manpower to the volume and tempo of the work to be done. 
Human error and other human factors do cause, on occasion, delays 
in this function, as in any other. 

(This answer is based on the assumption that normal p 
time—action to remove curable title defects; obtaming mutiple 
tures to deeds and other documents; distribution of options, issuance 
of check, etc., are not considered delays. We have tried to stream- 
line these actions, and consider that they have been reduced to a point 
where oe benefit-risk ratio of further reduction would be sub- 

a -) 

(Delays in distribution of court deposits, which is a U.S. attorney 
Peasoriaibilitys is not covered in this answer.) 


NAVY 


We have srperieices no cause of delay other than that due to title 
defects or a change in programing from departmental or executive 
level. 
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RLA—DISTRICT OF COLUMBIA 


Time involved in ebtaining signatures to the deed where there are 
many scattered heirs to an estate. 

105, What assistance do. you give aa owner in Preerek liens 

ee sper Sa kane 


Sa 


en to the: peopeity peers in: satish 
re deraes 2 in order to com 


Assistance -is 
sutra title de *e as reall 
quisition as soon as practic 


_ NaviowaL Rare SERVICE _ 


z P nog the ttle is not pererally known tothe Govermmant. 
at the eg a the negotuations : Bee stone aad eek eyo 
Geattal's pretiniviary ‘titls opinion: arp-notususliy obtained ae after— 


Sag to discloss einy title infokmation imown to them but 
= the landowner which would affect ae esoraiettion. The 


by = the instituti 
of ftondiy condemnation ) by. = ne 


FISH AND WILDLIFE SERVICE 


No However. tine it is discussed with them. ‘We ive all 
Uselatanse fs ch tet form of po 


sabi: a. Phis may take the foria 
ee restigations in the fhsld to obtein infursiation oar title questions. 


satisfy liens, we request a check and arrange a closing with 
all interests represented. me z 


BUREAU oF RECLAMATION 


naeitiees inform owners of the condition of title to their prop- 
assist. eens in 


However, it is not our normal policy to 
saticfying Hona’and ¢ clearing title defects. — ee 


TVA 


Normally, this is not required. All questions as to title are referred 
to the title section, and if title information is required it is supplied 
by the attorney handling the particalar p: The title attorne 
is charged with the responsi th toe fetal liens are discharg 
and all title defects are cleared prior to closing. He not only assists so 
takes the initiative in working with the’ pooper owner to see phat. 


me handled to 
0 8 


prompt ana saristact Ory _ concius 


y tions and: 
ete the de- - 


, Negotistors would; how- . 


Sone prnimbctortiaesi which is u the case, the ne - 
ta ae pie = 
ash ermin condemnation ma 
ee z a ‘These discussions are for om 
purpose of cstermu 
was 


2: 


range for. 
aia ae yon 
pers -will be necesaa ee apt ae loreal 


the payment of money is not given _ 


ie gutting thest 
=. scatwansat ich have been oe 
NAVY. - : fie es 
Yes. AMaitance pose within ou means ae 
BLA—DIETRICT OF COLUMBIA 


_ Most owners with defective Hee elie to take the action necessary 

to clear a title It would not be an allowable, so possibly proper, 

public cost for the Agency to perform the work for the owner. In 

view of ar time required to clear the title in any case, it is generally 

peed for the Agency to clear title by the institution of condemna- 
tion proceedings. 


106. Under what circtimstances and conditions do you obtain pes- 
seszion of property prior to payment or deposit of funds 
in court? How frequently did this occur in each of fiscal 
years 1960, 1961, and 1962? 


G8A 


GSK Goss nit ition to obtain a 
pe Sot fe ens nh or 


WATIONAL PARK SERVICE 


The National Park Service does not take of wnat pls 
to the making of payment therefor cr the dices, of estimated just 


"compensation into court. 


YISH AND WILDLIFE SERVICE 


BUREAU OF RECLAMATION 


Rearend agree praia ~ a a 


available. “~ 3 
. = ® TVA 


i Ee = 


on the local 


Limited possession is o!tained for reservoir clearing, highway re-._. 


locations, etc. after the purchase and sale contract 1s executed or a 
rmit has been ablated, but complete possession is never taken be- 
‘ore payment is made or f-inds have been deposited in court. 


APMY ENGINEERS 


,_ Possession is obtaine:I prior to the payment or deposit of fund= 
in court only when the urgency of the need for possession 13 s 
that time does aed ate! preparation of the maps, iy else and 

other material which are required for negotiations and drafting de<- 
larations of taking. This practice relates almost exclusively to mili- 
tary projects, and then only in a negligible number of cases. 

Statistics by fiscal years 1960, 1961. and 1962 are not available as to 

the number of times we have entered on property prior to payment or 
court deposit. Exclusive of the ICBM program previously discussed, 
however, such entrance has been made iraale a few instances in each 
of the 3 fiscal years. The highest estimate by any of the districts 
queried was 10 instances m each year. 


NAVY 


Occasionally, in the event of a pressing need in accordance with the 
terms of the purchase agreement, possession is taken prior to pay- 
ment. Ne condemnation case is recalled in which the Government _ 

priortethedepcsit offundsincourt. =. 


RLA—DISTRICT OF COLUMBIA 


We do not take possession of any property prior to payment or 
deposit of funds into the registry of the court and court issues an order 
of possession. 


107. Does your agency have a regular staff of closing or settle- 

ment eficers? If se, describe briefly the duties and gzuali- 

- fications of the settlement officer. If your agency does not 

have a setilement or clesing staff explain the procedure 
used to elose purchase transactions. 


GSA 


GSA. does not have a regular staff of closing or settlement officers. 
Voluntary conveyances are closed by the U.S. attorney with the assist- 
ance in some cases of the GSA negotiator or counsel. 


NATIONAL PARK SERVICE 


ite National Park Service doves not have a regular staff of closing 
or settlement officers. Settlement is often done by the park superin- 
tendent or the regional chief of lands. In many instances the ab- 


. 


scene, the person handling wie | file 
vendor, ascertains that any title defects shown in the opinion are cured, 
sees to it that the deéd is properly executed, delivered, and recorded, 


and then turns over the check tothe vendor... 
FISH AND WILDLIF® SERVICE 


The Bureau does pot have a regular staff of settlement_officer<. 
Usually the negotiator, with the assistance of the regional office stu 
and the advice and help of the field solicitor, attends to title curative 
work and closing. The negotiator ordinarily visits the vendor to g2t 
the decd executed, then records the deed, order~ the title continuaiion — 
search. procures tax certificates. and makes 4 physical inspectut. 2 
ihe property. Upon receipt of the continuation search and Ot:.2 
requirements of the Attorney General, the regional] office stall prv.- 
esses the case for final opinion and payment. 


BUREAU OF RECLAMATION 


We do not have a regular staff of closing or settlement officers. 
These duties are handled by our land yan eae personnel and by 
attorneys in the appropriate regional or field solicitor’s offices. >: 


TVA 


All closings and settlements are the responsibility of the title sec- 
tion's staff of title spear TVA title attorneys are licensed attor- 
neys who are qualified and exeprienced in the handling of real estate 
tithes and related matters. The title attorneys examine abstracts of | 
title and prepare title opinions and all legal documents necessary to 
perfect title and enable the property owner to convey, by deed, the 
unencumbered fee simple title to the United States. Furthermore, 
they have a definite ,responsibility to see that this work is carried 
forward in an orderly manner, that the closings are effected promptly 
after the contracts are executed, and that every effort is exerted to 
avoid condemnation actions solely to clear title. 

They work with property owners, lien holders, and attorneys repre- 
senting the sellers and assist in the preparation and handling of pro- 
ceedings when the interests of incom ts are involved. They are. 
rereaie for the preparation and execution of all closing papers 

the disbursement of all funds. They prepare and execute the 
final certificates of title in which title is certified in the United States. 


ABMY ENGINEERS 


This agency does have a regular staff of closing agents. These 
closing agents must be attorneys at law and members in good standing 
of a bar, but they need not be classified (civil service designation) as 
attorneys. (Par. 18a, EM 405-1—60, is to be amended in t is respect ; 
in the meantime, division and <listrict engineers have been so in- 
structed.) The shenne 


agent must have been properly instructed b 
a qualified corps employee, 


and proved, to the satisfactinn of suc 


II-41 


Le sacb bp VI pe 


employes, at fully omelet On saree prolea, we some- 


times contract the title companies which are furnishing the title 
evidence, to effect the closings, st the option of the Gerecnment on 8 
per-closing-cost basis. These contracts require the same type of clos- 
ede actions as performed by. por our Own in EM £05-1600, p The duties of 

closing agents are fully set forth “anes 18 
through Si, which are im sac dateil that they orc ee briefed here. 


‘Mavy 

Direct purchase closing is accom lished by the ! DPWO counsel staff 
with assistance of the realty spec: palin ca pee nee for the project. 
The seilement officer in this caso ise qualif 


OF COLUICEIA 


: Our siftemeaia and disbaresmenta are map by Yoed Gls Gm 

panies undersoxtract with the Aganty. i 

108. Dees your agency provide advisory services for pronerty 
owners and tenants; ie, help in finding a replacement 
home, business, or farm, information en available financ- 
ing; information on special tax provisions designed to ease 
hardships? 


GSA 
mus’ informs peorerty. owners that questions concerning special 
tax provisions designed to ease hardships should be taken up with the 
Director of Internal Reveue. GSA is ot authorized to provide ad- 
‘ visory services for property owners or tenants in respect to replace- 
ment of home, business, farm, or financing. 


NATIONAL PARK SERVICE 


~The National Park Service does not provide sdvisory services for 
property owner 


FISH AND WILDLIFE SERVICE 


oy during negotiations to the extent the negotiator has knowledge 
of these matters. 
BUREAU OF RECLAMATION 


We have no St adyiaory facilities for furnishing relocation informa- 


hess Ta we ae peng a aac 


oes 


TVA 
From the v Tes ecard ac tropae aoe: 
ation with he ey beginning, TVA extension services to assist farm owners 
and tenants to relocate. Members of the Land Branch staf supply 
owners information relating to financing and special 
tax provisions to ease hardships. 


ARMY 
swe do not tnd these services. Information which is given to 
3 land r would be ical advi d at hi ; such as 


~ such problems are exclusi 


- 


lem or problems. Advise might also be Sieh ee 
erties for sale; but no contact with the eee of such ty woul 
be made. We do not advise on tax Sa pete 
vely within the  eopouity oft Line Teteenal 
Revenue Service. Landowners, when they raise tax questions, are 
advised to sock TRS advice from their District Director of Tnteenal 
Boren. Howaver. wa do furnigh the landowner a statement of saver- 
inchaded in Gites. purcusss payiitian le be used mn 


connection with his income tax return. 


HAVE 


sees ren ee rovisions, for the @ of 
igh eae a seeeet & aca. es eae a pet 
sitome 

zs ADELE OF CASA = 


Yes. We havs 4°Ralcetion ond Property Management Division 
for this purpdse. 
109. Does your agency have a “grievance precedure” for property 
owners and tenants? Explain indicating how owners and 
tenants are informed of the procedure. 


esa 
Complaints received from landowners or tenants alleging. griev- 


ances weeeive individual consideration by appropriate officials eth 8 


view of resol ae them wherever possible. We consider this tanta- 
mount to a fo grievance procedure. . 


WATIONAL PARK SERVICE 


The National Park Service dacs not have s formal grievance pro-- 
cedure for property owners and tenants. However, any complaints 
the National Park 


on the part of owners or tenants will be received by 


eet inv and, if warranted, action taken to correct the 
FISH AND WILDLIFE SERVICE 
No. 
. | _ BUREAU OF RECLAMATION =~ 
We do not have an established “gri procedure” for property 
owners and er Fro Sergi eth rie ho ten 
director, the Commissioner or the Secretary of the nterior. pe 


No. However, ali complaints are heard and carefully considered. 
ARMY ENGINEERS 
belch teeta pipes aaah Hi Ds are 


en eee 


a@ grievance 1S given Tr 


RLA—DISTRICT OF COLUMBLA 
No. 


110. What procedure do you follow after the completion of a 
project to check on the accuracy of your appraisals, the 
reasonableness of prices paid, and the actual impact of the 
project on persons from whom property has been acquired? 


asa 


Information ing the accuracy of appraisals, the reasonalle- 
ness of the price paid and the actual impact of the project on persons 
from whom property has been acquirec is of cont:muing interest to 
GSA. Continuous attention is given to these problems and where in- 
adequacies are disclosed, and corrective action is initiated tu preclude 
repetition. 

NATIONAL PARK SERVICE 

The National Park Service has no post project procedure for check- 
ing the accuracy of appraisals, the reasonableness of prices paid, or of 
the impact upon vendors. 


FISH AND WILDLIFE SERVICE 


No such procedure in this Bureau. 


BUREAU OF RECLAMATION 


No followup is isaae after the completion of a project to check on 
ieee eee or the reasonableness of prices paid for 


TVA 
No regular procedure has been established. 


ARMY ENGINEERS 


We have never established a standard operating policy requiring 
further appraisal review after all land has been acquired. 


NAVY 


The negotiator or negotiators on the roject follow the progress of 
relocation of owners and tenants and from their observations deter- 
mine the reasonableness of the prices paid and get some idea of the 
impact on the persons affected. 


RLA—DISTRICT OF COLUMBIA 


Throughout the acquisition program, care is exercised that fair and 
reasonable prises are paid, and that the owners are not harmed or 
enriched. mplete records are maintained so that such compari- 
sons as those between appraisals, and prices paid for properties sold 


I[-43 


. Does your AZeNty Mave aucmuries 

owned land for lands te be acquired for your programs? 
Under what conditions and te what extent do you exercise 
this authority? Furnish copies of authorizing legislation 
and implementing regulations, policies, and procedures. 


wa ee ee 


ee es ero a 


csa 

Under the provisions of the Public Buildings Act of 1959 (78 Srat. 
479, as amended (40 U.S.C. 601 et seq.) ) the Administrator is author- 
ized to acquire by purchase, condemnation, donation, exchange. or 
otherwise. such lands or interests in lands as he deems necessary for 
usa a5 sites. or additions to sites for public buildings authorized to be 
constructed or altered under the referenced act. A copy of this act 
is enclosed. 

The Federal Property and Administrative Services Act of 1949 13 
Stat. 577, 4s amended (40 TS.C. 490 et seq.) ) authorizes the Admin- 
istrator of General Services to acquire by purchase, condemnation, 
or otherwise, real estate or interests therein required to maintain. 
operate, and protect any building, property, or grounds situated in 
or outside the District of Columbia including the construction. repair. 
preservation, demolition, furnishing, and equipment thereof. A copr 
of this act is encl ae 

The authorities cited are utilized to acquire needed pelea by 
exchange whenever it is found practicable to do so. e extent to 
which this authority has been utilized has been limited because of 
limited opportunities. The procedure for making such exchanges is 
set forth in chapter 4, paragraphs 93-28, of GSA handbook, “ Acquisi- 
tion of Real Property. Except Leasehold Interests,” a copy of which 
has been previously furnished to your office. 


NATIONAL PARK SERVICE 


Statutes pertaining to several National Park Service areas author- 
ize acquisition of laifds by exchange. Those of current importance 
are attacked. Several other statutes relating to other park areas have 
exchange authority but are no longer of significance since the pro- 
grams authorized by them have been completed. Regulations pertain- 
ing to some of these completed programs may be found in part 150 
of title 43, Code of Federal Regulations. Regulations to govern ex- 
changes under the statute authorizing Point Reyes National Seashore 
are in the process of preparation. 


FISH AND WILDLIFE: SERVICE 


Yes. for refuge land only, as well as authority to exchange products 
for land. This is used only to consolidate a refuge project and where 
values are equal. 

BUEEAU OF RECLAMATION 


_ Authority for the exchange of lands in connection with relocations 
‘< contained in section 14 of the Reclamation Projects Act of 1939 


Se  — 


5 ; 


53 Stat. 1187). Very few exchanges are made under this authority 
area os anne eee surplus lands which can be used in an 
exchange. 


TVA 


- No exespt for ax with governmental agencies and utilities 
“77 "* - parsaapt to sections 4(i) (c) and 4(k) (4) of the Tenneenee Valley 
authority 


Act. 
4RMY ENGINEERS 2 
The Department of the Army is authorized to exchange Govern- 
msnt-owned lands for lands which may be required for a particular 
military proj sender the provisions of the various Military Construc- 
Gon Authorisation Acts last example of which ts section G01 of 
Pablic Law 87-554 (76 Stat. 240); and in connection with certain 
* type military facilities under other legislation igs MCA oy 


pane (7% Stat. 1129), the Army may acquire any interest in real property 
a -in exchange for the grant of an easement in real oes of the United 


Stetes. Authority containad‘in Public Law 87-859 del 
to the Secretary of the Arm by the Secretary of Defense (DOD Di- 
rective 5160.43, Jan. 12, 1963). 


(Authority to exchange lands for civil works projects is contained 
.in33 U.S.C.558 band b-1.) 

Our authorities are pecially. used to accomplish the 
exchange of rights-of-way under ighway and utility relocation con- 
tracts. Occasionally, after acquisition is completed, the exchange 
authorities are used in situations where it has determined that 
insufficient lands have been acquired in one area and an oversufficiency 
of lands have been acquired nearby and where it is possible to accom- 
plish an excha of such lands on the basis that they are substantially 
eqaal im valee. 


adem ms He Wo Mee ger sr aye ee nave 


The annual Military Construction Authorization Act authorizes the 
exchange of Government-owned lands for lands to be acquired. Sec- 
tion 601, Public Law 87-554, contains the typical provision. Two in- 
stances in which exchange authority has been utilized in recent years 
are: (1) an exchange of lands with Solano County in connection with 
the Ui stnd Shipyard railroad, and (2) exchange of land with ae 
the University of Cali ornia for the construction housing 
i i approval ot tae arg, nas ot been delegated ; ; 
to the field ofices and the approval of the Bureau of Yards end ; 
must be obtained on a case-by-case basis. 


F 


RLA—DISTRICT OF COLUMBIA 


The Agency has authori under sections 5(a) and 7 a) of Public 
79th | , A exchange pete, AE land for 


Law 592, 


4 


“report to the 


Washington. BU, TUR Spe are. 
Hon. Eaucenn §, Muskie, 
Chairman, Subcommittee on Intcrqorcramcatal Relations, 
U.S. Senate, Washington, DC. : 

Dear Sex ator Muskie: General Cassidy has asked me Co reply to your recent 
communication requesting certain infermation to he used in Aeveloping a ful 
record with respect to S. 69S, the Interzevernmental Cooperation Act. 

The information jn the felewing paragraphs is farnished in response to the 
corresponding pptragmiphs in your letter: 

(a) No changes have been made iu our rdovation assistance and componst- 
tion policies. procedures, or benefits. subsequent to the repert to the Select: Sul- 
committee on Real Property Acquisition, as pablished iu December 1tn4. 

(b) No changes in policy or procedure relating to the evaluation. apprmisal. 
negotiation and acquisition of real property have been made subsequent te the 

 aéleet Rabconmi = . 


(c) Ip our acquisition procedures, the initial offer docs not always Fupreésert™ 
the exact appraistl figure but it docs represent a fair price for the property. 
All inittal offers ave within a ceaxonable range of the apprai=ul figure, taking 
into consideration that an appraisal doex net extablish vattie and that wther- 
expert opinions af value will normally vary. either higher or lower. Initial 
offers may be made which are below the exact appraisal fignre but they cannot 
he substantially below. They must be within the probable variations to be 
expected to result between opinions of different experienced appraisers. 

The concept behind this policy is that market value is not necessarily deter- 
mined by appraisals. Rather, market value is arrived at by negotiation betwcen 
a willing buyer and a willing seller. A uniform practice of restricting offers 
to the exact amount of an appraisal wonk! Gerogate from our stated policy of 
engaging in actual. practical, realistic negotiations, taking into consideration 
all of the flexible factors which would influence a willing seller. This policy 
is in accordance with the intent of Conzress as expressed in Section 301 of the 
Tand Acquisition Policy Act of 1960. Public Law 86-645. 

A policy proviting that an appraiser choxen by the Government shall fix a 
valve Selow which the United States cannot purchase would. in effect. sub- 


‘BS_a substitute for the estabiit@unent of the lowest fair price. it 


ven 


‘Ag stated in the select subcommittee report. “The purpose of the appraisal is 
to estimate the fair market value of land under judicial concepts”. This is 


of value. Oar negotiations are conducted within this range, which is determined 
from the appraisal and the appraiser’s analysis of the data contained therein. 


quired by the Corps of Engineers. during the period 1 January 196° through 
99 June 1967, and indicating the number and percentage of instances in which 
the property was purchased at less than the appraixal extimate. the number 
and percentage purchased at the appraisal. and the number and percentage 
purchased at an amount greater than the appraisal. This data includes all land 
acquisition by the Corps of Engineers. including that for Civil Works, Army 
and Air Force nrilitary, NASA and others. 

No consolidated report is available indicating the number or perventace of 
tracts on which the initial offer was le~« than the appraised valuation. As pointed 
out above, negotiations consist of a series of offers and connteroffers designed 
te reach an agreement asx to price which ix just and reaconable to the landowner 
and fair to the Goverument. Therefore. it ix reasonable to assume that in a 
Substantial number of cases the initial offer wax less than the Government's 
appraisal estimate. 

1 trust that this information fs satisfactory for your purposes. 

Sincerely, 
Max McCorp, 
Colonel, Corps at Engincers, and Dircctor of Real Txtate. 


Qpintow ax the maximum price. As a result, any. _ 
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Rote: Total tracts, 25,128. —— 


a 


one 


eed 


GenunaL Sesvicezs ADMINISTRATION, 
’ Washington, D.C. June 26, 1968. 
Hen. Bouunp 8. Musxiz, : : 
Cheirmen, Sudcommittce on Intcrgoccramental Relations, Comanriticc on Govern- 
quent Operattons U.N. Scuate, Wasrhingtox, D.C. 

Dear Sexarog Musxre: Thank you for your letter of June 13 concerning the 
nequisttion of real property by General Services Adminisiration fur Federal 
Baitg! rojects since January 1, 1965. : 

Tie following ig submitted In respouse to your numbered questions; : 

- (3) There has been no change in our relocation assistance and compensation 
policies, procédures, and benefits subseqnent to Bt report to the Select Sab- 
eezamitice on Real Property Acquisition as i im December 196% because 
there has been no change in our statutory cuthority for the acquisition ef real 
peagerty. Since that time General Services Administration haz favored the eu- 
ecteszat of uniform legislation which would authorize 38 Federal agencies to 


= afn yelocation tosis and other benedts over and above the price paid for 
$53 Sarvs has bees no ehange in our og grocedure relating to the 


wae , appraisal, negotiation and acquizitinn of res? property since the. 
Pecort aud the answers to. questions aqhuit fe by the Select Subconmittec, 
(3) Oar procedures require that negotiations by our realty officers be directed 
te payment of just compensation for the property, recognizing that this ix 9 pri¢e 
real property appraisal is not {nfallible nor inflexible but at best reflects a range 
ef valce. Tn an effort to acquire real property at a price within reasonable range 
e€ the ised fair market value as a rule our realty offters commence their 
negotiations at a figure slightly below the appraisal with the expectaney that in 
maect instances a satisfactory price will be reached at or above. but within reason- 


20 furnished to the Select Subcommittee in March 1964, we follow this policy 
of flexible negotiations with the range extending from an offer or counter-offer 
at or below the appraised fair market valine, which, if accepted woukl con- 
tion for the property, to an offer or counter-offer in excess of 

i as within a reasonable 

ures expressly require 
re “to completely and honestly protect 
Who axis be unfemiliar or inexperieuced 


This is the total number of parcels purchased for the prescribed period 
"and is included as an estimate in the absence of specific information as 
ow gince negotiations are 
* gsually started at a figure lexs than the appraised fair market value. 


(b) Number of actual purchases made at Jess than the agency approved 
In all of theve instances we believe that the peice paid was within a 


_ reasonable range of appraised fair market value and constituted just 
_ compensation for the property. - = 


+ (e) Number of purchases made at the asency approved appralzal-—. 

(@) Number of parchases made above the agency approved appraixal—- 
2s. : 

Ont of a total of 390 parcels purchased, $4 percent were acquired at and above 


the appraised fair market value. 
Sincerely, 


Lawsow B. Kxorr, Jr.. 
Administrator. 


U.S. DerartNeEnt oF THE [NTEalog, 
Qgsice OF THE SECRETARY, 
Washington, D.C., June 25, 1968. 
Hon. Eourxp 8. Musk, 
Chairman, Sudconunitice ox Tatergorcramecnial Relations, Committce on Gorer- 
sient Operations, U8. Sereie, Washington, D.C. 

Dear SENatToz Musxis: This ixa followup letter to my letter of June 18, and is 
in response to the questions asked im your letter of June 13, in connection with 
®. GOR The answers to the quesiiams ave 24 follows: 


compensation policies, procedures and benefits since our report to the Select 
Subcommittee on Real Property Acquisition, as published on 1964. 
® There have been ao changes in potices or procedures relating to the 
evaluation. appraisal, megotiatien and acquisition of real property since our 
report to the aforementioned Select Subcommittee on Real Property Acquisition. 
% In most of the land pexrbaums programs earried on by this Department, 
eur negotiators offer the landowners the current estimated full market value 
aa determined by en angrered apgsaical. Im the case of lend purchases made 
by the Park Service end Im connection with the Migratory Bird Program, we 
are authorized to make and de make offers for less than the approved appraisal 
4, Since January 1, 1833: : ‘ . 
{a) Number of purchases iz which the initial offer was less than the 


Department approved appratsal han been__--_----~----~--------- 4, 938 
(b) Number of actual purekases made at less than the Department 

approved appraisal has beea_-__—-~----~-----------~-------- == , 687 
(c) Number of purchases made at the Department approved appraisal 

hag DOOD So a eee ae aT ea eer 17, 087 
(d) Number of purchases made above the Department approved appraisal 

ya ee ee 3, 147 

Sincerely youre, 


Kenner HoLtum, 
Acting Secretary of the Interior. 


APPENDIX III - CON 
RELATING TO LAN 


| A. General Statutes 


® e e e 
e 


: Method of _ =: Interests 
: Acquisition : Acquired =: 


Statute Reservations Minerals 


Taylor Grazing Act : gift or ex- : fee interest : rights of way, : when U.S. re- 
of June 28, 1934, : change :in lands : easements, et.: seswes miner- 
| ch. 865, § 8, 48 : : : consistent with :als, mining 

) Stat. 1272, as : ; : usage by : permitted pro 
| amended; 43 U.S.C. : : :government =: viding owner 


§ 315g (1964) : : : is compens 
i : : sated for dam 

: : : age to land and 
: ; : improvements 

Pierce Act of June : lease : leasehold :; none : none 

23, 1938, 52 Stat. : : $ : 

1033; 43 U.S.C. : : ; 

§ 315-m-l-m-4 : : ; 

(1964) : Ke Q 


Migratory Bird Con: purchase, ¥/ :im nom- - ce: rights of way, : none 
servation Act of : fem, ex. : rental pnop- : easements, 

Feb. 18, 1929, ch. : change, ac- : enty, a fee: reservations 

259, 45 Stat. 1222, : cept gift or :interest in :consistentwith : 

as amended; 16 : devise :"lands'' or :use : 

U.S.C. §§ 715-715, : :"land and; : 

715e, 715f (1964) : i : water! : : 


| Unless otherwise indicated "purchase" is construed as including acquisition by | 
| condemnation. Bae nets 


PARATIVE PROVISIONS OF STATUTES 
) ACQUISITIONS AND EXCHANGES 


Valuation 


private exchanges: private exchanges : 


equal value 


state exchanges 
"equal value" or 
"equal acreage" 


none 


exchanges: equal 
value of lands or 
products 


: Conditions &nd 
: Limitations, 

: Geographic and 
: Otherwise 


Approval 


Rone 
: unreserved sur- : 
: veyed land in the 
: game state orwith-: 
: in a diatance of 
: not more than 50 
: miles within the : 
: adjoining state : 
: nearest the base =; 
: lands 
: state exchanges : 
: must be within the : 
: same state 
: state, city and none 


: county lands with- : 
: in the exterior : 
: boundaries of a 
: grazing diaetrict 


: MBCC State 


none 


ee e08 ee 88 08 82 #0 %e2 289 $90 eo ve ee 


e 20 fee ee ce ef 


none ¢ Send 
: changes are 
: mandatory 


i 
| 
i 
' 


! 
\ 
| 
1 


none 


22 2s ee se ee ee ee es se 2 ge £0 ee 2; 


F 
: options may : State onsent 
: required 


be taken, 


e 
eo em se ee es eo 


Cooperation : 


Price : 
Stabilization with A 
Devices States x 


e 
e 


: Method of : Interests 


servation Fund Act: forthe ac- : water 
of Sept. 3, 1964, 78: quisition or: 


Stat. 897, as : change of : 
amended; 16U.S.C. : lands; au- : : 
§§4601-41-11,4601 ,thorizes ag- , : 
22 (Supp. “IV 1969), ,ency inter- ‘ 


:changes with 
shead of agency: ; 
:c ortrallirg property : : 


Statute VAguuaiticnm | AGabi ced Reservations Minerals 
Migratory Bird :gift, devise, ;:all interests; none : none 
Hunting -Stamp Act :lease, exe :inlandin- ; : 
of Mar. 16, 1934, :change : cluding : 
ch. 71, § 4, 48Stat.: : rights of way: 

452, as amended; : - : 
16U.S.C. § 718d : : : 

}) (1964) : : 
Fish & Wildlife : purchase :"land, : none : none 
Coordination Act of ; : waters, and: H 

| Aug. 12, 1958, i ae s interests : : 

|} § 3(a), 72 Stat. 566;; : therein"' : : 

| 16°U.S.C. § 663(c) : : : 

| (1964) ee : : 

)) Endangered Species : purchase of :lands or none : mining and 

| Preservation Act of: lands with : interesta. : mineral leas- 
Oct. 15, 1966, §§ :donated : therein : ing laws apply 

| 2b, 3a, 4, 80Stat. : appropriated : unless the land 

| 926, 927, as : funds; ex- : : :is subse- 
amended; 16U.S.C. : change : : quently with- 

| §§ 668bb, 668cc, : : drawn unde~ 
668dd(b) (Supp. : : ‘other au- 
III, 1965-1968) : : thority of law' 

: : : : 

Land & Water Con- ;: provides funds; lads and : none none 


pt) 


: Conditions and 
: Limitations, 


Me : Geographic and 
: Otherwise 
none : acquisitions must 
: be for migratory 
: bird refuges or 
: small wetland and 
: pothole areas (wild 
: life production 
:areae) 
: 
none : none | 
: exchange: ap- : exchange may be 
: proximately equal: for government 
: value or cash : land or the pro- 


: equalization pay- : ducts thereon 
:ment by either 
: party 


: exchange: ap- : exchanges limited 
: proximately equal: to the same state; 


° 
° 
LJ 
e 


e 
e 


: prior to ac- 

: quisition re- 
: port on pro+ 
: ject must be 
: submitted to 


Approval 


none 


: Comgress 


: special act . 
: of Congress 
:is required 

:for expendi- 
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_ Price. 
* Stabilization 
Devices 


none 
H none 


none 


° 


:tures exceed: 


: ing 750 thou- 
: sand dollars 
:in one area 


:or cash equali- : public hearing prior; 


: zation payment by : to exthange if re- 
:either party : quested by State 

: :or political sub- 

| division 


none 


: options con- 
:tracts to 
: purchase 


Coope ration 


with 
States ; 
none : 

| 3 

| : 
none : 


: "ghall!! co- : 
: ope rate tothe: 
: maximum ex-: 
: tent practi- 

: cable' in- : 
: cluding con- : 
: sultation be- : 
: fore ac : 
: quisition : 


| “— 
none oa 
| 


ee 
al x — 


ee 


Statute 


Historic Sites, 
Buildings and 
Antiquities Act of 
Aug. 21, 1935, ch. 
593, §§ 1-7, 49 
Stat. 666; 16U.S.C. 
§§ 461-467 (1964) 


General Forest 
Lands Exchange 
Act of Mar. 20, 
W922, ch, 105545 1; 
42 Stat. 465; 16 
U.S.C. § 485 (1964) 


Weeks Law Ex- 
change Act of Mar. 
3, 1925, ch. 473, 
43 Stat. 1215; 16 
U.S.C... §§ 513. ee? 
(19 64) 


: Method of 
: Acquisition 


: Interests” 
: Acquired 


: git, purchase;''any prop- 


: exchange 


: purchase or 
: exchange 


:erty, per- 
: sonal or 


: real, orany: 


: interest or 


: estatethere-; 


:in'' 


: fee interest : 


sin "lands'' 


: fee interest 
:in lands 


Reservations - 


none 


TOME 


: rights of way, : 
: easements, : 
: reservations, 
: consistent wih : 


suse of lands 


: permitted 


Minerals 


none 


none 


discretionary 


.-! 
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coe gne ane ; _ “Price * Cooperation * 
Valuation eae eh? ‘ Approval ‘ Stabilization * with : 
: Geographic and : icon pe :. | gemaeetde | 
: Otherwise : : : A ee : 
none : none : mone : none : aa : 
: : : ire | | H 
¢ : : $ | : 
: : : : | : 
. : : : . 2 | : 
: exchange: "mot to : land offered myast : none : none $ - none : 
'-exceed an equal :he within the ex- ; é : : 
:value'' of land or ;terior boundaries : Ci a : 
: timber; values :of a national for-_ ; : z : 
: determined bythe : est; land selected : : : F : 
:Sec. of Agri. :must lie in same ; : a. : 
: state as land : : : | : 
: officer; land must : : : | : 
:be surveyed and : : 5 ! : 
: :non-mineral : : ¢ : 
:exchange: equal :;: :NFRC ; none : consent of = 
:value, in lands  :exchange mustle : State consent: patate is 4 
:or timber :of National forest ;— : : required : 
: land for land with- : : : Lan ; 
:in exterior bound- : : : ) : 
aries of national ; : t . : 
: forests; lands : : : : 
: offered and se- : : : : 
:lected must bein ; : : : 
:the same state; : : : 2 
: purchase: ''far- : : : 
:estated, cut-over : : : : 
:or denuded lands : : : : 
: within the water-  : : a 
: sheds of navigable : : : : 
: streams : $ : : 


: ‘ones Farm Tenant 
| 
| 32, 50 Stat. 525, 


Method of 
: Acquisition 


: change, lease: must be of 
.ct of July 22, 1937,: 


ip amended; 7US.C. : 


1011(c) (1964) 


Yepartment of Agri- 


julture Organic Act 

iff Aug. 3, 1956, ch. 
|s0, § ll, 70 Stat. 
034; 7U.S.C. 


| 428a (1964) 


liorest Service 


Interests 
Acquired 


: exchange 


Reservations ~ 


:fee interest ;: 
:in lands ac-: 
: quired from: 
: public agen-: 


:cy Or prie 


:vate owner, : : 
: subdivision : : 
:or agency of: : 


:a state 


oy 


: government ; 


: purchase or :land or 


: exchange 


: exchange 


ymnibus Act of Oct. : 


13, 1962, §1, 76 
tat. 1157; 16US.C. 
| 555a (1964) 


| llarke-McNary Act 
i June 7, 1924, ch. 
148, §7, 43 Stat. 


964) 


: donation, 
: devise 


54;16U.S.C. §569: 


: interest 
: therein 


° none 


: fee interest: none 


:in lands 


:fee interest : subject to re- 


:in lands 


: servations by 
:the donor of 

: merchantable 
:timber or min: 
:erals not ex- 

: ceeding 20 yrs: 


Minerals 


none 


none 


none 


ee e8 ee se ee ee 


: permits miner-:; 
:al reservation : 
: by donor not to: 
:exeed 20 years: 


eo ee ee ee +e 8 
as a4 = ~ 
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$ Conditions and : 


i at PRR Price * Cooperation 
Valuation ; prelate or Approval ‘Stabilisation — with ‘Expen 
: Geographic and : ~ : z : 
F _ Devices , States ‘Limi 
t : 3 3 a 
exchange: ''sub- + none : none : none : none : F) 
stantially equal =: : : 3 | ee 
to that of the : : : 3 : 
property con- : H : : H 
veyed"! é : i 3 3 
: : : 3 : 
: : : : : 
: : H $ : 
: : 3 : : 
4 $ : ries | : 
none : none : mone :provides for : noné =: 
: : options not to: a : 
: : exceed $1 un-: ne < 
: :less other- : : 
: : wise provided: : 
: : by statute : : 
»xchange: shall_ : none : mone : none : none : 
10t exceed the : : : : : 
alue of the lands : : : % : 
1ccepted : : : Shr | : 
: : : | : 
none : permits payment : none : none : mone : 
: by the government : : i2 | : 
: of the costs of : ¢ : ye 
; transfer : : 3 : 


; Conditions and 


mr * Price 
Limitations, Ghd i tats : 
) " caus dapllid and Approval | Stabilization 
| : Otherwise cerca 
: : ' 
jis a transfer is betwem ;none, except ; none 
| neated :the military andthe: see preceding: 
:Dept. of Agri.; : column : 
:tranefer is not : 
: effective until 45 : 
: : days after submis- : : 
: sion of notice of : 
: intent to ee : 
:to Congress 
jiap- : state owned lands : none 


iy equal: may be acquired : 
if : only by donation; no: 
jin pay- : fee title in excess 

: of 100 acres per 

: mile on both sides of: 
sthe river; except 
:for scenic ease- 
:ments, access eas: 
:ments, nocondem- : 
: nation of fee title if 
250% or more of the 
:acreage is owned by : 
:the U.S., or state 

: or political sub- 

: division of lying 
:within an ificorpo- 
:rated city, village 
:or borough; ex- 


sto same state 


:changes confined ; 


none 
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ee ee eo ame eo Fee ee 


Cooperation 
_ Expenditure 
’ Limitations 


with 
States 


none 


none 


none 


none 


: Method of : Interests 


Bare 3 :Acquisition : Acquired : ihitehe bapa : 
nln een a ee et eel 
17. National Trails :written co-  :lands or : none : 

System Act of Oct. : operative :interestsin : : 
2, 1968 54897062 :agreement; :lands;fee =: Mg 
Stat. 922; 16 U.S.C.: donation; pur-: title ac- : : 
§ 1246 (Supp. IV) :chase with : quisition is : : 
: donated or ap-: stressed : : 
: propriated : : ; 
: funds ;ex- : : | 
: change : : : 
18, Biscayne National :donation;pur: lands, waters: none : 
Monument Act of :chasewith : or interests: 
Oct. 18, 1968; 82 :donatedorap-:in lands or 
_ :propriated :waters : 
: funds; ex- : 2 
: change 
19, Point Reyes : purchase with: "lands, : owner's right 
National Seashore :donated orap-: waters, and: of consent; 
Act of Sept. 13, : propriated : other prop- : non-commer- 
1962 ,76Stat.539, :funds;donatim;:erty, and :cial, resi- 
as amended; 16. : transfer; ex- : improve- : dential use not : 
U.S.C. §§ 459c-2, : changes; au- : ments there-:to exceed 50 : 
c-7 (1964) : thorizes imer- :on, and any : years : 
: agency trans-: interests : 
: fer w/consent : therein : 


: of agency con-: 
: trolling land 
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Peer ceConditions and). -) neon co eg 
q Limitations , Cis vn Price , Cooperation 
Geographic and: Approval ’ Stabilization with ' Expenditure 

: Othe rwise : Devices States Limitations 
values: exchanges mustbe :''shall''obtain: none :See limita- : none 
ttely :in same state; con- :the advice & : :tions and con: 
jish :demnation w/out : assistance of : : ditions : 
im pay- : consent of owner : state,local =: : column : 


| :only ifnegotiations : government, : 
: : have failed; ac- : private groups: 
| : quisition must have : landowners &: 
| :minimal impact on :land uses : 


:area : concerned : : i 
jap- :exchanges mustbe : aone : none : nope : none 
7 equal :in same state; state: : 3 ‘ 
| ializa- = or county property : : : 
ont : may be acquired 


| 


: only by donation 


ifair :exchanges maynot : accept forac-: none : none H yes 
flue as :beconfinedtosame :cess, no ac- 

il by the ;etate; Secretary ;:quisition of : : : 

: may acosps title to : more than 50 : : | : 

yiap- : Calif. lands and :acres w/out : : | : 

qr : convey landsunder :consent of _ : : : 

a}; mar- : his jurisdiction in : owner ifland : : : 

7 ‘cash : Calif. and adja- : remains in : : 

fii pay- : cent states : natural state, : : 


| 5 :or ranching : 
: :ordairying : 


: Conditions and 

: Lémitations, 

Geographic and 
Otherwise 


Valuation 


:purchase: fair : apparently exchange 


:marketvalueas  :;is not limited tothe: cal subdivis- 


: determined bythe : state: the offered 

: Secretary : lands must be with- 
: :in the state but the 
: Secretary may 

: "convey to grant- 
:or any federally 

: owned land under" 
:his jurisdiction 


none t exchanges can bm- 
t brace only property 
:in same state; 
: righte or way out- 
: side the park can- 
: not exceed 125 
: acres per mile 


Approval 


State of politi: 


ion must con- 
cur in ac- 
quisition of 
property ownd 
by them; ex- :; 


ee ee ee ee se 


: cept foraccesm 
:useanda speci-: 
: fied area ex- ;: 
: ception, 

: owners must : 
: consent as lag 
:as appropriates 
: zoning applies: 


to property 


none : 
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Price 


* Stabilization 


Devices 


none 


none 


: Cooperation 


ee ee ve ee ee ee ee ee ee 28 e8 ec se ee fee ee ce 


ee ce co ee ec eo ee ee ec ee ee ee ee 


with 
States 


none 


none 


g 


Statute 


Delaware Water Gap: Secretary may: lands and 
National Recreation: acquire by : 
Area Act of Sept.1, : such means as: lands 
:hemaydeem : 

:to beinthe 

: public inter 

:est~ - : : 


1965, 79 Stat. § 
612;16U.S.C. §§ 
460 o-1-0-7 (Sxp. 
II) 


. Sprue Knob-Seneca 


Rocks National 
Recreation Area 
Act of Sept. 28, 
1965, 79 Stat. § 
843;16U.S.C. § 
460p, p-5 (Supp. 
II) : 


. Act Relating to 


Public Lands in 
Minnesota of June 


22, 1948, ch. 593, : 


§§ 1-4, 62 Stat. 

§ 568, as 
amended ,16 U.S.C. 
§§ 577c-h (1964) 


: Acquisition : Acquired 


: purchase with: lands ,waters: 


: exchange 


Method of : Interests 


none 
: donated or ap-: or interests: 
:propriated :therein 

: funds; gift; 

: exchange, 

: condemnatias : 

:transfer from: 

:fed. agency 

: purchase, : lands, inter: none 


: ests in lands, 
: appurten- 

: ances there-: 
:to : 


Reservation 


: consistent use 
:interestsin : for residential 
: purposes for 

: life or term 
:not exceeding 
:25 years 


se ee ee ee ee 


Minerals 


none 


none 


none 


ce few ce ce of ff 
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: Conditions and C : : 
». iiaieadeows ‘ Price , Cooperation — 
Valuation Event Approval ~ Stabilization ~ with 
Geographic and “ : : : 

f Devices States 

Othe rwise : : 
exchange: ''with : exchange is re- : none : -@Mone: - i: see conditions: 
or without the : atricted to a certan: 2 ‘ : column : 
payment or re- :numberofacresin ; : : : 
ceipt of money :Pa., N.J., and : i? : : 
| to equalize :N.Y., and prior ; : : : 7 
values" :te exchange ''con- ; : : : 
| : sultation' mustbe : : : : : 
:had wfappropriate : : : : 

: public officials : : renee 

: of the affected : : : 
: political sub- : 3 : : 
: divisions : : : : 
none : exchanges are : See preceding: none : see Con- H 
; : limitedtothe same : column : : ditions : 
: state; property : : : column : 
: owned bythe state : : . 
:of W. Va. ofa : : : : 
: political sub- : : : : 
: division cannot : : Tl “ 

: be acquired with- : 
: out concurrence : : 2 : 

: of owner : 
none : exchange confined : NFRC 3 none iS none : 


:to lands within : : 
: state : 


e 60 


° ee 
eo 


Statute 


Method of 
:; Acquisition 


Interests 


Acquired Reservation 


Minerals 


a 
s 
e ® 
® ® 


25. Whiskey-town- 
Shasta-Trinity 


National Recreation: including ex- 


Area, Act of Nov. 
8, 1965, 79 Stat. 
§ 1295;16U.S.C. 
§§ 4602 ,-2-9 
(Supp. II) 


e 
e 


: acquire: “in 3 


: such manner 


:change... 
:as he con- 

: siders tobe 
:in the public 
sinterest''; 

: interagency 
:transfer with ; 
: concurrence 

: of agency 
shaving | 

: dinattionds 


e 
e 


lands,waters: owner may re- 


: or other : serve; miner- 
: property, or: als, other 
:any inter- ; rights of use 
:esttherein, : and occupancy 
:including :on terms Sec- 
: scenic : retary deems 
:easements : appropriate 


: including right 
: of use and oc- 
: cupation till 

: death of self, 


; spouse, orune : 


: til surviving 
: child reaches 
: 30 


: withd rawn from: 


e 

: location, entry :p 
: or patent under: v 
: the mining law; : k 
: mining by :e| 
: discretion of p 
stheSecretary :c 
: :W 
: :A 
: 2a 
: : 5 
:e 

Ly 


Conditions and 


, Limitations, 
pa aaale® : Geegraphic and 
i Otherwise 
n: exchange: ap- : scenic easement: 


: proximately equal; consent of owners 
: value in fair mares: required if ap- 


;: ket value or cash ; propriate zoning 


: equalization sin effect; Interior 
:payment; re ex- ;and Agriculture 

: change of lands ; must coneult to 
:w/mineralvalue, : promote uniform 
: Agriculture must .: acquisition and 

: receive concur- ; exchange poli- 

: rence as tomin- :cies in area; ex- 
:eral value from :changes must be 
: Interior : of lands within 

: : same state 


e 
e 


Approval 


ee J oe ee ee 


: gee Condition 
: column 


ee °8 e2 8 s8@ 28 98 2#¢ 08 se ee 


se ss pe ee 


eo ef e8 ce ee ee ee ce e8 e2 28 e8 se 28 28 88 ve hoe ee ee ee 


! 
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Price 
Stabilization 
Devices 


none 


Cc oope ration 
with 
States 


: consent of 

: state or sub-~ 
: division re- 
: quired prior 


eo ee fee ee ce ef 


:to acquisition: 
: of land) owned: 


: by either 


alia 


as ~ 


he Fe 


a 


Statute 5 een oe j Sc aaee Reservations ‘ Minerals 
: Acquisition : Acquired =; 
26. Redwood National :acquisitionof:lands and :owner'scon- :; none 


Park Act, Act of :administra- :; interests in : sent to right of: 
Oct. 2, 1968, 82 __—-: tive sites by : lands; ex- :;use and oc- : 


Stat. § 931; 16 : donation, pur-: change pur-: aupancy not to : 

U.S.C. § 79a, :chase with :poses: Park: exeed 25 years: 
79j (Supp. IV) : appropriated : Service may: or life of 

: or donated :use as base : owner or : 

_:funds; ex- : band for se-: spouse, selec-: 


: change; inter-~ lection des-: tion of right 
s agency trans-: ignated BLM made by 


: fer w/consent: lands : owner 

: of agency head: : 

: Park Lands; : : 

: legislative ac- : 3 | 
: quisition of all : . 

: real property: f : 


:and interests : 

:therein. Dis-: if 
: position: may: 
: dispose of ac~ 

: quired lands to 

: former owner: 

:under conditions 

: consistent with 

: park purposes 


Valuation 


purchase : fair 


market value; 


exchange: ap- 


Conditions and is 


: Limitations, : 
: Geogsaphic and: 
: Otherwise se: 


: land owned by state: 
:of Calif. can be 
:acquired only by : 


proximately equal : donation; acquisi- : 


or cash payment 


:tion of needed land : 
: outside paxrk must : 
: be of lesg than fee : 
: interest unless. 
:value of interest. 

: would approach : 
: fee; apparently : 


: exchange limited  : 
:to landg in Calif. : 


Approvad 


ae a 
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: Price 
Devices 


ee feo ve 


:to minimize 
: payment of 
: severance, 
: damages may 
:acquire or 

: exchange en- 
:tire tracts 

: which lie 

: partly out- 

: side park or 
: administra- 
:tive site 

: boundaries; 

: property see 
: lected for 

: exchange with 
:owner may 

: be lands or in- 
: interests in 

: lands; con- 
:tracts for the 
: acquisition 

: of lands per- 
: mitted 


ee ce ce ce ceo cc ce ce ce pe eo eo 20 cc ce sedon we ee c@ 


. of operati on 
States 


ee se ee ee 


‘ Exper 


* Li 


eo ee ce ee 


Public Land Timber Policy. By George Banshaf & Company, Mil- 
waukee, Wisconsin. Published in four volumes, Nos. PB 187 728, 
PB 187 729, PB 187 730, PB 187 7H. . 


Federal Public Land Laws and Policies Relating to Intensive 
Agriculture. Resources portion by South Dakota State University. 
Legal portion by Kronick, Moskovitz, Tiedemann & Girard, Sacra- 
mento, California. Published in four volumes. Legal portion, 
Volume I, No. PB 188071; resources portion, Volumes II, III, and 
IV, Nos. PB 188 062, PB 188 063, PB 188 064, 


Development, Managment and Use of Water Resources on the Public 
Lands. x Charles F. Wheatley, Jr. Washington, D.C., Charles 
E. Corker of the University of Washington, Thomas M. Stetson, San 


Francisoo, California, and Daniel J. Reed, Los Angeles, California. 
Published in two volumes, Nos. PB 188 065, PB 188 066. 


Outer Continental Shelf Lands of the United States. By Nossaman, 
Waters, Scott, Krueger and Riordan, Los Angeles, California. 
Published in six volumes, Nos. PB 188 714, PB 188 715, PB 188 716, 
PB 188 717, PB 188 718, PB 188 719. 


The Forage Resource. By The University of Idaho, Moscow, Idaho. 
Published in four volumes, Nos. PB189 249, PB189 250, PB 189 251, 
PB189 252. 


Regional and Local Land Use Planning. By Herman D. Ruth & Associates, 
Berkeley, California. Published in four volumes, Nos. PB 189 410, 
PB 189 411, PB 189 412, PB 189 413. 


Study of the Impact of Public Lands on Selected Regional Economies. 
By Consulting Services Corporation, Seattle, Washington. Revised 
Néovember 15, 1969. Published in one volume, No. PB 190 164. 


Land Grants to States. By Commission Staff. Published in one volume, 
No. PB 191 879. 


State Land Resources and Policies. By Commission Staff. Published in 
one volume, No. PB 192 452. 


Appraisal Techniques and Procedures Utilized in Connection with Actions 


Related to Federal Public Lands, by Kronick, Moskovitz, Tiedemann & 
Girard, Sacramento, California. Published in one volume, No. PB 193 529. 


Inventory Information on Public Lands. By Commission Staff. One volume, 


now in press. 


Disposal Techniques and Progedures. By Raleigh Barlowe, Department of 
Resource Development, Michigan State University. Published in one 


volume, No. PB 193 652. 


, 


Outdoor Recreation Use of the Public Lands. By Herman D. Ruth + 


Associatés, Berkeley, California. Two vVolumes,,now in press. 


Adjustment of Use Rights and Privileges. By the oSuadiveios staff, 


One volume, now in press. 


Multiple Use Concepts and Lan‘i Use Decisions on the Public Lands. 
By consultants to the Commiss:.on. One volume, now in press. 


APPENDIX Il - COMPARATIVE PROVISIONS OF STATUTES 
RELATING TO LAND ACQUISITIONS AND EXCHANGES 


A. General Statutes 


: Conditions #nd 


259, 45 Stat. 1222, : cept gift or :interest in : consistent with 


j f c a at eae z "Price * Cooperation * 

Statute : pec of 3 Inyeress? “ Reservations” Minerals : Valuation : athe “* Approval © Stabilization 3 with * Expenditure 
: Acquisition : Acquired : 5 : : Geographic and g > Devi : Stat ri 
4 : ; : ; : Othecwise : : vices ; ates : mitations 

1. Taylor Grazing Act : gift or ex- : fee interest : rights of way, : when U.S. re- : private exchanges: private exchanges : none : none : implicit, : none 
of June 28, 1934, :change :in lands 3? easements, et.: seswes miner- : equal value : unreserved sur- : : : state ex- : 
ch. 865, § 8, 48 : : : consistent with : als, mining sie? : veyed land inthe : : : changes are : 

Stat. 1272, as 3 : : usage by : permitted pro- : : same state orwith-: : :mandatory =: 
amended; 43 US.C. : a : government :viding owner =: : in a distance of : : : : 
§ 315g (1964) 3 : : :is compens : : not more than 50 : : : 3 
= . - : sated for dam. : : miles within the : . : § 2 
5 : Z : age to land and: : adjoining state : : : : 
. 3 : : improvements : : nearest the base : 3 : | : 
3 : : 3 : : lands : 4 g : 
2 : : : : state exchanges : state exchanges . sen S 5 : 
3 5 8 : : "equal value" or : must be within the : : : : 
a Q . : : "equal acreage'"' : same state 2 : 3 : 

2. Pierce Act of June: lease : leasehold : none 3 none : none : state, city and : none > : none : none : must not ex- 
23, 1938, 52 Stat. : : : 8 s : county lands with- : 3 B : ceed grazing 
1033; 43 U.S.C. S 5 : 2 : in the exterior : G : : fees 
§ 315-m-l-m-4 3 : 3 8 : boundaries of a 2 2 : 

(1964) : : : : : grazing district : : : 

3. Migratory Bird Con-: purchase, */ :im nem- ~<=-«: rights of way, none exchanges: equal : none MBCC State :options may :State consent : none 
servation Act of 2 pent, exe : rental prop- : easements, value of lands or : be taken- —- : required : 
Feb. 18, 1929, ch. : change, ac- : erty, a fee : reservations products 2 . : 


oe 08 80 se 00 60 oe oe 06 08 of ve 
ee 98 06 00 68 60 88 #5 «8 e8 oe 


Cre et eS 
re eS 


28 amended; 16 devise : "lands" or : use 5 : 
U.S.C. §§ 715-7Ed, :"land and : A : 
715e, 715f£ (1964) : water" : : : 


*/ Unless otherwise indicated "purchase" is construed as including acquisition by . ¢ ss 
condempstion. eG 


pss 
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. aa 3 = 2 3 H Ceniiiens and : 0 Price : Cooperation = 
Statute ee a ies ; aeere ete 3 Reservations ; Minerals E Valuation 3 aeons 2 Approval * Stabilization ° with : Expenditure 
: Acquisition : Acquired : 2 S : Geographic and : 5 A Soniye 
3 Devices States Limitations 
: Hq : Sita : : Otherwise f 3 
Migratory Bird :gift, devise, ;:all interests: none : none ¢ none : acquisitions must :; none : none : none : none 
Hunting:Stamp Act :lease, ex~ :in land in- : : 3 :be for migratory =: : H : 
of Mar. 16, 1934, :change : cluding : : 3 : bird refuges or : 3 : z 
ch, 71, § 4, 48Stat.: : rights of way: : : : small wetland and : : : 
452, as amended; : 2 5 3 2 : pothole areas (wild-: : $ : 
16U.S.C. § 718d : 3 > : : life production Ss 2 s 
(1964) : : : : : :areas) : : : 3 
Fish & Wildlife : purchase ;'"land, : none 8 none s + none : none :priortoac- : none : none : none 
Coordination Act of : : waters, and: 3 : quisition re- : : g 
Aug. 12, 1958, : :interests : 5 5 & : port on pro; : : : 
§ 3(a), 72 Stat. 566;: therein" : : 2 : : ject must be : : : 
16 U.S.C. § 663(c) : : : : : : : submitted to : : : 
(1964) : : : : : : : Congress : : : 
Endangered Species : purchase of : lands or R none : mining and : exchange: ap- :exchange may be :specialact : none :"shall"'co- : yes 
Preservation Act of: lands with : interests : : mineral leas- : proximately equal: for government :of Congress : : operate tothe: 
Oct. 15, 1966, §§ :donated : therein : : ing laws apply :. value or cash : land or the pro- :is required : : maximum ex-: 
2b, 3a, 4, 80Stat. : appropriated : : : unless the lami : equalization pay- : ducts thereon :for expendi- : : tent practi- 
926, 927, as : funds; ex- : : :is subse- : ment by either 3 :tures exceed-: : cable" in- : 
amended; 16U.S.C. : change : : : quently with- : party : : ing 750 thou- : : cluding con- : 
§§ 668bb, 668cc, : : : : :drawn under : : : sand dollars : : sultation be- : 
668dd(b) (Supp. : : : : ‘other au- : 2 :in one area =: : fore ac- : 
Il, 1965-1968) : : : : thority oflaw' : : : ? : : quisition : 

Land & Water Con- ;: provides fun’: lands and: none. none : exchange : ap- : exchanges limited ; none : options con- : none : yes 
servation Fund Act :forthe ac- :water 2 : : proximately equal:to the same state; ; 2 : tracts to : ee oo 

of Sept. 3, 1964, 78: quisition or :; : :or cash equali- =: public hearing priar: : purchase > : : 

Stat. 897, as : change of : : : zation payment by : to exchange if re- ; : : : 

amended; 16U.S.C. :lands;au- : : either party : quested by State: : : : 
§$4601-41-11,4601L ,thorizes ag- . : : :or political sub-_: 2 ss : 

22 (Supp. 1V1969) ,ency inter- , : on : i division : : : : 

:changes with : 3 5 5 Z 5 3 3 : 
shead of agency: A ‘. : : 3 : 4 : 
controling property : 5 : por: 3 5 . . 2 
i Zan 
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2 
: 


: Conditions and 


3 : aay ; Price * Cooperation * 

Statute : Aocmceres es path le * Reservations’ Minerals : Valuation : bets et ce ; Approval * Stabilization * “a9 : Expenditure 
: Acquisition : Acquired : : 5 : Geographic and : arte ds Se Sites 7. Limitations 
: ; : 3 : : : Otherwise : ; : : 

8. Historic Sites, :gift, purchase;"'any prop- : none : ° none : none : none : none : none 2 none : none 
Buildings and : :erty, per- : : 5 g fC : ; : 
Antiquities Act of : : sonal or . - : 3 : : Q : 

Aug. 21, 1935, ch. : : real, orany: : 3 : : 3 : 
593, §§ 1-7, 49 : : interest or : : : : : : : : 
Stat. 666; 16U S.C. : : estate there: : : : : : : : 
§§ 461-467 (1964): :in" : 3 : : : : : : 
9. General Forest : exchange :fee interest: nese none : exchange: “srot to : land offered must : none : none : none : none 
Lands Exchange E :in "lands" :; : reyes :exceed an equal : he within the ex- : : 2 : 
Act of Mar. 20, : : : 5 , :value" of land or :terior boundaries =; q : 8 
1922, ch. 105, §1, : : $ : v i, : timber; values : of a national for- : : “ : 
42 Stat. 465; 16 : : : 3 : determined bythe : est; land selected : : : : 
U.S.C. § 485 (D&) : : : : :Sec. of Agri. :must lie in same _ =: : : : 
: : : 5 : : state as land 2 : g . 
H 3 : : : officer; land must : Node - : : 
2 : 2 : : be surveyed and s : : : 
. : 5 : : : non-mineral : : : : 
10. Weeks Law Ex- : purchase or : fee interest : rights of way, : discretionary : exchange: equal NFRC : none : consent of : none 


change Act of Mar. 
3, 1925, ch. 473, 
43 Stat. 1215; 16 
U.S.C. §§ 513-519 
(1964) 


exchange 
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: in lands 
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: easements, 

: reservations, 
: consistent wih 
:use of lands 

: permitted 
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:value, in lands 
: or timber 
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: exchange must be 
: of National forest 
: land for land with- 
:in exterior bound- 
: aries of national 

: forests; lands 

: offered and se- 

: lected must be in 
:the same state; 
pe Ee 

: estated, cut-over 
: or denuded lands 

: within the water- 

: sheds of navigable 
: streams 
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State consent : 
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: required 
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: erals not ex- 
: ceeding 20 yrs 


‘ Pecan ar ; ac : : : - Conditions and ; : Price * Cooperation : 
Statute : Rsacteician ; meuiesed ; Reservations | Minerale * Valuation i apa Rees ar Approval Stabilization | _with Expenditure 
; ‘ : ; : 3 : Ouixinive Devices Z States Limitations 
ll. Title Ill, Bankhead :sell, ex- ' : exchange : none : none :exchange: "sub- : none 2) none 3 none : none : none 
Jones Farm Tenant : change, lease: must be of : 5 : : stantially equal : - : yaa 3 : 
Act of July 22, 1937,: : fee interest : 3 :to that of the - : s : 5 
§ 32, 50 Stat. 525, : :in lands ac-: : i property con- z = : 5 2 
as amended; 7US.C. : : quired from: : :veyed" : 3 : 
§ 1011(c) (1964) : : public agen-: : : : 3 : : : 
i c tecy orpri- : 5 = : : : 3 = 
z : : vate owner,: 3 : : : 
= : subdivision : : : : : : S 
z : or agency of: 5 ; 2 Q : 2 
; : :a state r : 2 = 3 A : 
‘ : : government : 3 : : : 2 : : 
12. Department of Agri- : purchase or :land or : none : none 3 none - none : none : provides for : none 5 none 
' culture Organic Act : exchange : interest 5 2 3 < 9 : options not to: | 3 
of Aug. 3, 1956, ch. : : therein : : : : 3 : exceed $1 un-: | : 
950, §11,.70 Stat. : : : : : : : :less other- : | : 
1034; 7 U.S.C. : : : : : : : : wise provided: : 
§ 428a (1964) 2 : 3 3 c : : : by statute : : 
13. Forest Service : exchange : fee interest : none 5 none :exchange: shall_ =: none 2 none : none : none : none 
; Omnibus Act of Oct. : : in lands 8 : :not exceed the 3 2 5 : EB 
23, 1962,.$1; 76. =": : : : : value of the lands : : : : 2 
: Stat. 1157;16US.C. : : : : : accepted : : 3: : : 
( § 555a (1964) : : : : : : : : : : 
14. Clarke-McNary Act :donation, _ : fee interest : subject to re- : permits miner: none © :permits payment : none : none : mone 3 none 
of June 7, 1924, ch. : devise : in lands : servations by :al reservation : _ : by the government : - : $3 3 
348, §7, 43 Stat. :the donor of _: by donor tt to: : of the costs of : : 5 
654;16 U.S.C. §569 :merchantable :exeed 20 years : transfer : : : 
(1964) : timber or min : = : 
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Conditions and 


a Y a : c pea eae , * ‘Price * Cooperation : 
Statute : eee : hear : Reservations ; Minerals : Valuation : Gacgtaghi® ae a : Approval , Stabilization 4 with , Expenditure 
3 : : ; le Oshnwiee : ee Devices : States ; Limitations 
15. Interchange Act of :interagency :whatever ;: none : none t none; this is a ¢transfer is between ; none, except : none ¢ none : none 
July 26, 1956, ch. :non-reim-_ =: interest ag-: yearns :non-compensated : the military andthe: see preceding: 2 _e¢ : 
736, §1, 70 Stat. :burseable :ency offer- : : : transfer : Dept. of Agri.; : column : : : 
656;16 U.S.C. § : exchange : ing the land : : : : transfer is not : : : 
.$05a (1964) : :has : : : : effective until 45: : : : 
: : : : : :days after submis- : = : : 
: e 3 : = : sion of notice of : $ : 
a : e : : intent to interchange : : : 
: : : : : :to Congress A : t : 
B. Special Statutes 
16. Wild & Scenic : purchase, :purchase/ :permitted right: none z exchange: ap- : state owned lands : none : none : none : none 
Rivers Act of Oct. : donation, ex-: xchanges : :of use and oc- : : proximately equal: may be acquired 3 : : : 
2, 1968, § 6, 82 :change;au-_ : lands & infer-: cupancy not to : : value or cash : only by donation; no: : : 
Stat. 912; 16 : thorized inter-: ests in landa exceed 25 yrs.: : equalization pay- : fee title in excess : : : : 
U.S.C. § 1277 : agency trans-: including : or death of 9 : ment : of 100 acres per s $ : : 
(Supp IV) :fers : scenic ease- : owner or $ : mile on both sides of: 4 xs 
:ments, and : spouse : :the river; except : : 


: easements 
: for public 
: access 


:for scenic ease- 
s:ments, access ease- 
:ments, nocondem- 
: nation of fee title if 
250% or more of the 

: acreage is owned by 
:the U.S., or state 

: or political sub- 

: division of lying 
:within an incorpo- 
:rated city, village 
:or borough; ex- 
:changes confined 
sto same state 


ee ee 6 
oo ce oe 08 08 08 06 
oe 00 oe 08 oe 
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: Conditions and 


: 4 : . : = 5 gee ‘ : Price _ Cooperation © 
Statute : Peete, : a aay ‘ Reservations ‘ Minerals Valuation : pee ates rs = “ Approvai : Stabilization : with : Expenditure 
3 pass 3 ; ges : Pthe coven : : Devices : States : Limitations 
17. National Trails - :writtenco- :lands or fo none : none Kae exchanges: values: exchanges mustbe :"shall"obtain: none ?See limita- : none 
System Act of Oct. : operative :interestsin : : : approximately : in same state; con- : the adyice & : ';tions and con: 
2, 1968, § 7, 82 zagreement; :lands;fee : c : equal or cash =demnation w/out : assistance of : : ditions : 
Stat. 922; 16 U.S.C,: donation; pur-: title ac- : : : equalization pay- : consent of owner :state,local : : column : 
§ 1246 (Supp. IV) :chase with : quisition is : : : ment : only ifnegotiations : government, : Zi : 
: donated or ap-: stressed : 3 : : have failed; ac- : private groups: E : 
:propriated =: 5 : 5 : quisition must have : landowners &: : : 
: funds ; ex- : 5 : minimal impact on : land uses : ? : 
: change 5 : 5 area : concerned : 
18. Biscayne National :donation;pur-:lands,waters: none 2 none _? exchange: ap- :exchanges mustbe : none : none 5 nofe : none 
Monument Act of :chase with : or interests: 8 : proximately equal :in same state; state: 5 : i : 
Oct. 18, 1968; 82 :donatedorap: in lands or : : or cash equaliza- = or county property : A : | 3 5 
:propriated :waters 2 : =tion payment :may be acquired : : : 2 
= : funds ; ex- : : : : : only by donation : : a : 
: change 3 3 : 3 3 H : : j : 
: 2 5 : : 2 4 : : | 5 
19, Point Reyes : purchase with: "lands, : owner's right : none :purchase: fair :exchangesmaynot : accept forac-: none : nome | : yes 
National Seashore :donatedorap-: waters, and: of consent; : : market value as :beconfinedto same :cess, no ac- ; 
Act of Sept. 13, :propriated : other prop- :non-commer- : : determined bythe : state; Secretary -:quisitionof : : : 
1962 ,76Stat.539,  :funds;donaim;:erty, and :cial, resi- : : Secretary; : maxy accept title to : more than 500 : : : 
as amended; 16 :transfer;ex- :improve-_ : dential usenot : : exchange: ap- : Calif. lands and :acres w/out : : 3 
U.S.C. §§ 459c-2, : changes; au- : ments there-:to exceed 50 : : proximately : convey lands under : consent of : : : 
c-7 (1964) : thorizes imfer- : on, and any : years 2 : equalinfairmar- :his jurisdiction in : owner ifland : 3 : 
; :agency trans-:interests : : : ket value or cash : Calif. and adja- :remainsin =: : : 
: fer w/camsent : therein : : : equalization pay- : cent states- ~  :natural state, : : : 
: of agency con-: . 3 : ment as :or ranching : as : 
: trolling land : : 3 : se tek :ordairying : : : 
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“s 
; Conditions and ' 


Otherwise 


: : ie : ; : * Price * Cooperation 
Statute : Pthsities i roeitecas Reservations Minerals | Valuation a ean vaakie a a _ Approval Stabilization © with * Expenditure 
pe eo : IF : € ‘ - Devices * States * Limitations 


. . 
° : 
. . 
: : 


oe 00 ce fee oe 08 of 
° 


: purchase, cm-: 
:demnation,'" : 
: interagency 

: transfer with 
: concurrence 
: of agency 

: having control 
: of property 


ee ee 8 


20. Fire Island Nation- : purchase with: lands ,waters: owners use & : none ie purchase: fair : apparently exchange: State of politic - none 5 none : none 
al Seashore Act of : donated orap-: and other occupancy up : 5 i: marketvalueas :is not limited tothe: cal subdivis- : Q : 
Sept. ll, 1964, 78 :propriated :property, :to25 years : ‘: determined bythe : state:theoffered :ion mustcon-: : : 
Stat. 929;16U.S.C. :funds;dona- :and improe-: : \: Secretary : lands must be with- : cur in ac- 3 : 3 
§§ 459d-1, e-5 :tion;trans- : mentsthere: : iia :in the state but the : quisition of : : : 
(Supp. I) :fer; exharge :on and any : - \s : Secretary may : property Gum: 5 : 

: : therein 5 : 3 : "convey togrant- :by them; ex- : Gy : 
: : : : 2 :or any federally :ceptforaccese : : 
: : : : \: : owned land under" :useanda sped: : : 
: a 5 é 8 :his jurisdiction : fied area ex- : : ; 
: 9 5 s I; 8 : ception, : $ : 
H 3 3 : iz Hy : owners must : H 3 
: : z 2 e 5 : consent as lagw 5 : 
: : 5 : 4 2 :as appropriates : : 
: : : : 5 : : zoning applies: : : 
: 8 3 A 2 3 :to property : 3 2 

21. Canyonlands : Secretary may; lands and =: grazing rights none t none t exchanges can bm- : none : none : none 3 none 
National Park Act :acquire "by : interests in : may continue : t brace only property: : $ 3 
of Sept. 12, 1964, :suchmeansas: lands : for term plus : :in same state; 3 : : 3 
78 Stat. § 937;16 :hemaydeem : :one renewal : rights or way out- : : : : 
U.S.C. §§ 27la- : to be inthe : 3 : side the park can- : : : : 
27lc (Sapp. 1) :publicinter- : : : not exceed 125 : 5 : : 

:est,""includ- : 2 : acres per mile $ : : : 
:ing "donaim, : : : : : 


oe 00 06 68 ee 08 68 66 fe fe 
. 

00 00 00 oe 06 06 8 00 90 
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; Method of : Interests goes nae ; : Price ; Cooperation e 
Statute Ree hae eee ae Reservation © Minerals x Valuation : ae, + aed = a _ Approval © Stabilization © with : Expenditure | 
: q : qu y : a = eographic an 3  ameet see 2 eta ? Limitations 
wate : : “ : : Otherwise : : : : 
22. Delaware Water Gap: Secretarymsay:lands and =:consistentuse : none :lexchange : "with : exchange is re- : mone : mone. +3 Bee conditions: yes 
National Recreation: acquire by :interestsin : for residential : :or without the : stricted to a certan: : E : column 2 
Area Act of Sept.1, : such means as: lands : purposes for : ?‘payment or re- :numberofacresin : ; : : 
j 1965, 79 Stat. § :hemaydeem : :life orterm =: :ceipt of mmpney :Pa., N.J., and : f 5 4 
612;16 U.S.C. §§ :to beinthe : :not exceeding : :to equalize :N.Y., and prior ; ; : : : 
460 o-1-9-7 (Sgp. :publicinter. : :25 years : values" :to exchange "con- : : ie : 
Il) :est z < Q 3 : sultation" mustbe : : 5 : = 
7: 5S : : 5 :had wfappropriate : : : : 
: 9 3 : : public officials : : : 3 
3 : 5 : : : of the affected = : - 5 
5 3 2 : - : political sub- 5 : 
3 5 : 2 : : divisions 3 : 2 
23. Sprue Knob-Seneca ; purchase with: lands waters: none : none ; none : exchanges are : See preceding: none : see Con- : none 
Rocks National : donated or ap-: or interests: 5 : limitedtothe same : column : : ditions : 
Recreation Area :propriated :therein 4 2 : : state; property : column : 
Act of Sept. 28, :funds; gift; : : : : : owned by the state : : 
1965, 79 Stat. § : exchange, : : 3 : :of W. Va. ofa : 
843;16U.S.C. § :condemnatias : : : : : political sub- : 2 
460p, p-5 (Supp. :transfer from: : : : : division cannot 4 
I) :fed. agency : : - : be acquired with- : : 
3 3 C : out concurrence 
: 2 : : of owner 
| 24. Act Relating to purchase, 2 lands, inter: none none : none exchange confined NFRC none none yes 
Public Lands in exchange : ests in lands; : 


to lands within 
Minnesota of June state ; 
22, 1948, ch. 593, 
§§ 1-4, 62 Stat. 

§ 568, as 
amended ,16 U.S.C. 
§§ 577c-h (1964) 


:appurten- : 
: ances there-: 
:to 


ee 02 
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re 
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Acquisition Acquired Geographic and 
q tee Devices States Limitations 


oe 
cole 
° 
eo 

. 


25. Whiskey-town- :acquire: "in ; lands,waters: owner may re- : withdrawn from: exchange: ap- : scenic easement: :see Condition none : consent of 
Shasta-Trinity : suchmanner ; or other : serve: miner- :location,entry : proximately equal: consent of owners : column : state or sub- 
National Recreation: including ex- : property, or: als, other : or patent under: value in fair mar-: required if ap- : : : division re- 
Area, Act of Nov. :change... :any inter- : rights of use :the mining law; :ket value or cash : propriate zoning : : : quired prior 
8, 1965, 79 Stat. :as he con- : esttherein, : and occupancy : mining by : equalization :in effect; Interior 
§1295;16 U.S.C. :siderstobe :including :on termsSec- : discretion of :payment; re ex- :and Agriculture 
§§ 4602, -2-9 :in the public : scenic : retary deems :theSecretary :change of lands  : must consult to 
:w/mineralvalue, : promote uniform 
: Agriculture must : acquisition and 

: receive concur- : exchange poli- 

: rence as tomin- :cies in area; ex- 
:eral value from :changes must be 
‘: Interior : of lands within 
same state 


yes 


:to acquisition 
Cc : of land owned 
: : by either 
(Supp. Il) © :interest"'; :easements : appropriate 
z:interagency : : including right 
: transfer with : : of useand oc- 
:concurrence : : cupation till 
: of agency : : death of self, 


oo 0e 


: : spouse, orun- 
3 : Ghstedy : : til surviving 
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} 
. 5 : 4 
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ConGitions and 


: 
> 


E eae Price * Cooperation 
: Method of : Interests : : 5 - : Limitations, : : = : 
Statute A cailsition < + "Acqathed "2: Reservations | Minerals Valuation 2 Geographic and Ap roval — pe pile Pikes , Expenditure 
: : ; : > : Otherwise ; evices tes ; Limitations 
26. Redwood Natianal :acquisitionof:lands and :owner's con- none. : purchase: fair : land owned by state: none :to minimize none : yes 


Park Act, Actof :administra- :interests in : sent to right of : : market value; :of Calif. canbe -_: : payment of 


Oct. 2, 1968, 82 
Stat. § 931; 16 
U.S.C. § 79a, 
793 (Supp. IV) 


:tive sites by :lands;ex- :use and oc- : 
: donation, pur-: change pur-: empancy not to : 
:chase with :poses: Park: exeed 25 years: 
: appropriated : Service may: or life of 5 
: or donated : use as base : owner or : 
: funds; ex- : land for se-: spouse, selec-: 
: change; inter-: lection des-:tion of right : 
: agency trans-: ignated BLM made by : 
: fer w/consent: lands owner : 
: of agency head: 

: Park Lands: : 

: legislative ac- 

: quisition of all 

: real property: 

: and interests : 
:therein. Dis-: 

: position : may: 

: dispose of ac+ 

: quired lands to 

: former owner: 
:under conditions 
: consistent with 

: park purposes 


oe 66 08 06 oe 00 06 08 06 66 08 09 66 06 06 60 
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CO ee | 


oo 


so se fe 08 68 te 


fee 


: acquired only by 
proximately equal : donation; acquisi- 
or cash payment :tion of needed land 
: outside park must 
: be of less than fee 
; interest unless 

: value of interest 

: would approach 

: fee; apparently 

: exchange limited 
:to lands in Calif. 
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oe ee 06 60 06 oe se 08 08 ae 


; severance, 

: damages may 
: acquire or 

: exchange en- 
:tire tracts 

: which lie 

: partly out- 

: Side park or 
: administra- 
:tive site 

: boundaries; 

: property se- 
: lected for 

: exchange with 
: owner may 

: be lands or in- 
: interests in 

: lands; con- 
:tracts for the 
: acquisition 

: of lands per- 
: mitted 


. 
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